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INTRODUCTION 

The  water  resources  of  the  State  of  Montana  are  still   not  completely 
ascertained.     Up  to  this   time,   the  supply  of  water  has  been  adequate 
to  meet  the     needs  of  the  state.     Hopefully,   this  will   continue  to 
be  the  case.     However,   as  more  demands  are  placed  on   the  state's  water 
resources,  taking  the  citizens  of  Montana  closer  to  the  day  when  there 
will   be  no  surplus  water,   it  is  important  that  the  extent  of  Montana's 
water  be  defined  and  policies  be  established  to  accomplish  efficient 
use  and  protection  of  the  resource  so  that  adequate  future  supplies  can 
be  assured.     The  Montana  Water  Resources  Act  sets  out  the  policy  considera- 
tions to  be  addressed  in  formulating  a  state  water  plan.       Those  considera- 
tions seek  to  promote  the  public  interest,  protect  the  water  resources 
and  coordinate  plans  of  the  various   levels  of  government  to  secure  the 
maximum  social   and  economic  prosperity  for  the  citizens  of  Montana. 

The  demands  being  placed  on  Montana's  finite  water  resources  come 
from  many  quarters.     Paramount  among  potentially  conflicting  claims  are 
those  that  may  be  asserted  by  interests  outside  the  State  of  Montana.     The 
eventual   uses  which  Montana  might  make  of  its  water  resources  could  be 
foreclosed  by  demands  of  downstream  states  or  the  federal   government. 
The  state  water  plan  must  recognize  these  competing     claims  and 
understand  the  effect  they  may  have  on  development  of  the  State's  water 
resources. 

The  purpose  of  this  paper  is  to  identify  areas  in  which  the  State's 
water  rights  might  be  subject  to  attack  and  review  the  legal   status  of 
these  areas  of  controversy.     Such  an  analysis   is   intended  to  give  a 
general   background  and  develop  a  legal   awareness  of  the  processes  involved. 
With   such  an   understanding  of  the  present  legal    system  and  the  precedents 


Page  2 

established  by  it,  a  state  water  plan  can  be  designed  to  most  effectively 
protect  against  these  competing  demands.  It  is  recognized  that  the 
specifics  of  the  water  plan  will  most  likely  necessitate  further  research 
in  particular  areas. 

Potential  competing  claimants  for  Montana's  water  may  be  broadly 
classified  as:  1)  sister  states,  either  in  their  own  right  or  representing 
their  citizens;  or  2)  the  federal  government.  Part  one  of  this  paper 
deals  with  the  methods  for  resolving  state-state  conflicts  and  the 
factors  which  are  determinative.  Part  two  deals  with  the  power  the 
federal  government  may  exert  on  Montana's  water.  Part  three  deals  with 
the  methods  and  tools  Montana  may  use  to  protect  its  water  resources 
from  these  external  interests. 

I.   INTERSTATE  ALLOCATION 

2 
Disputes  over  the  waters  of  interstate  streams  have  been  resolved 

by  three  different  avenues.  The  first  method  to  be  used  for  interstate 

allocation  of  waters  was  the  doctrine  of  equitable  apportionment.  This  is 

a  doctrine  of  judicial  origin  applied  when  the  states  involved  seek  a  solution 

in  court.  Another  alternative  for  interstate  water  allocation  is  a  negotiated 

agreement  or  compact  apportioning  the  water  under  the  authority  of  the  compact 

3 
clause  of  the  U.  S.  Constitution.   Only  one  interstate  watershed  in  Montana, 

the  Yellowstone  River  Basin,  is  subject  to  an  interstate  compact.  The  compact 

approach  to  resolving  interstate  water  allocation  problems  is  "by  far  the  most 

effective,  most  sound,  most  flexible,  and  over-all  most  satisfactory  .  .  . 

(r)egrettably,  ...  it  is  also  the  (least)  likely."   The  difficulty  of 

obtaining  the  consent  of  all  the  party  states  and  the  federal  government  limit 

the  use  of  the  compact. 

Finally,  interstate  waters  may  be  allocated  by  congressional 

apportionment.  The  power  of  Congress  to  apportion  waters  of  interstate 
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streams  among  the  states  has  been  formulated  in  the  dispute  over  the 

5 
waters  of  the  lower  Colorado  River. 

EQUITABLE  APPORTIONMENT 

The  Limits  of  Private  Litigation 

A  suit  for  equitable  apportionment  of  interstate  waters   is  brought 
by  a  state.     However,   in  some  instances,   disputes  over  water  rights  held 
by  persons  in  different  states  may  be  resolved  through  private 
litigation.     The  practical   considerations    of    such  a  solution  make  its 
usefulness  quite  limited.     An  individual   may  be  confronted  with  serious 
problems  involving  jurisdiction  and  conflict  of  laws. 

Initially,   in  order  to  commence  the  suit,  the  plaintiff  must  go  to 
a  court  which  has  jurisdiction  over  the  defendant.     This  means  he  must 
sue  in  the  defendant's  state  court  or  in  federal   court  in  the  defendant's 
state.       This  makes  the  suit  more  difficult,   inconvenient  and  expensive. 

Once  the  plaintiff  has  secured  proper  personal  jurisdiction,  he  may 
be  presented  with  a  conflict  of  laws  question.  If  both  states  have  the 
same  water  law  then  the  problem  is  minimized.        In  that  situation  the 

Q 

court  is  apt  to  apply  the  common  doctrine  without  regard  for  state  lines. 
However,  when  the  substantive  water  law  of  the  two  states  differs  the 
court  must  decide  which  doctrine  to  apply. 

Even  if  the  problems  mentioned  thus  far  are  successfully  resolved, 
a  decree  from  the  court  will  only  be  effective  if  the  court  can  maintain 
continuing  jurisdiction  over  the  persons  or  res  involved.  Such  a 
judgement  is  only  effective  against  the  parties  involved  and  creates 
a  piecemeal  approach  to  the  problem.  Equitable  apportionment  may  fashion 
a  more  complete  remedy  for  interstate  water  controversies. 
Equitable  Apportionment 

A  suit  for  equitable  apportionment  of  interstate  water  is  often  brought 

by  the  state,  under  the  doctrine  of  parens  patria,  as  representative 

9 
of  all  its  citizens.    The  portion  of  water  allocated 
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to  the  state  under  the  proceeding  will   then  be  allocated  intrastate  to 
the  state's  citizens,  under  the  substantive  state  water  law.         Each 
citizen  of  a  party  state  is  bound  by  the  decree  of  the  court  in  the  inter- 
state action  and  each  private  water  user  may  have  no  right  in  excess  of 
that  allocated  to  his  respective  state. 

The  United  States  Constitution  grants  federal   jurisdiction  to   .    .    . 

"Controversies  between   two  or  more  states"   and  original   jurisdiction   to 

12 
the  Supreme  Court  in  cases"   in  which  a  State  shall   be  a  party."         Thus, 

the  Supreme  Court  shall   act  as  a  trial   court  in  controversies  between 

states  involving  the  allocation  of  interstate  waters.     The  Court  has, 

however,  been  reluctant  to  exercise  its  jurisdictim  inless  the  matter  is 

1 3 
one  of  "serious  magnitude."         The  Court  requires   the  state   to  bear 

a  greater  burden   than  an   individual   would  in  showing  that  the  equitable 

14 
powers  of  the  Court  are  required.         The  Court's  reticence  to 

adjudicate  such  cases  may  be  interpreted  as  a  prefence  toward  the 

negotiated  compact. 

The  reason  for  judicial   caution  in  Adjudicating 
the  relative  rights  of  states  in  such  cases  is 
that,  while  we  have  jurisdiction  of  such  disputes, 
they  involve  the  interests  of  quasi-sovereigns, 
present  complicated  and  delicate  questions,  and 
due  to  the  possibility  of  future  change  of 
conditions,  necessitate  expert  administration 
rather  than  a  judicial   imposition  of  a  hard  and 

fast  rule.      Such  controversies  may  appropriately 

15 
be  composed  by  negotiation  and  agreement. 

The  Court's   reluctance  to  deal  with  these  issues  is  demonstrated  by  the 

fact  that  only  two  of  the  suits   for  equitable  apportionment  brought  before 
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the  Supreme  Court  have  actually  resulted  in  decrees  dividing  the  waters. 
The  first  formulation  of  the  doctrine  of  equitable  apportionment  was 
set  out  in  Kansas  V.  Colorado^^  in  1907.  That  case  involved  a  dispute 
over  the  waters  of  the  Arkansas  River  which  rises  in  nolorado  and  flows 
easterly  into  Kansas.  Kansas,  which  recognized  riparian  rights,  asserted 
its  right  to  the  natural  flow  of  the  stream.  Colorado,  recognizing 
appropriative  rights,  contended  it  had  a  right  to  appropriate  all  the 
waters  of  the  stream  for  beneficial  use. 

Since  the  internal  water  law  of  each  state  had  no  common  elements 
the  Court  would  apply  the  principles  of  equity  to  give  each  state  a 
just  and  reasonable  share.  The  apportionment  was  to  be  a  division  of  the 
benefits  received  from  the  flow  of  the  river  rather  than  an  literal 
division  of  the  waters. 

We  must  consider  the  effect  of  what  has  been  done 
upon  the  conditions  in  the  respective  states  and 
so  adjust  the  dispute  upon  the  basis  of  equality  of 
right  as  to  secure  as  far  as  possible  to  Colorado 
the  benefits  of  irrigation  without  depriving 

Kansas  of  the  like  beneficial  effects  of  a  flowing 

18 
stream. 

The  Court  enumerated  no  standards  for  evaluating  which  benefits  deserve 

the  greatest  protection,  however,  any  standards  put  forth  would  not  have 

been  applied  in  this  instance  since  the  case  was  dismissed.  Kansas  failed 

19 
to  show  that  Colorado's  actions  caused  any  actual  injury. 

Some  language  in  Kansas  V  Colorado  indicated  that  had  the  substan- 
tive law  of  each  state  been  similar,  the  Court  might  have  applied  the 
common  elements  between  the  states.    In  Wyoming  V  Colorado   both 
states  followed  the  appropriation  doctrine  in  which  the  date  of  application 
to  beneficial  use  decided  the  priority  of  water  rights.  The  Court  held 
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that  application  of  the  doctrine  of  priority  between  the  two  states  would, 

22 
in  this  case,  be  equitable  apportionment.    The  Court  generally  applied 

the  rules  of  priority  based  on  appropriation  in  allocating  the  waters  of 

the  Laramie  River  between  Colorado  and  Wyoming.  "Here  the  complaining 

state  is  not  seeking  to  impose  a  policy  of  her  choosing  on  the  other 

state,  but  to  have  the  common  policy  which  each  enforces  within  her  limits 

23 

applied  in  determining  their  relative  rights  in  the  interstate  stream." 

Unfortunately,  future  equitable  apportionments  were  not  so  simply 

concluded. 

24 

In  Nebraska  V  Wyoming   both  states  had  similar  allocation  schemes. 

All  three  states  involved,  Colorado,  Wyoming  and  Nebraska,  applied  the 

25 
doctrine  of  appropriation.    The  litigation  involved  allocation  of  the 

North  Platte  River  between  Colorado,  Wyoming,  Nebraska  and  the  United 

States.  Several  parties  urged  that  the  doctrine  of  priority  be  applied 

interstate.  Quoting  Wyoming  V  Colorado,  the  Court  stated.  "The  cardinal 

rule  of  thedoctrine  is  that  priority  of  appropriation  gives  superiority  of 

right."    The  Court  continued,  "Since  Colorado,  Wyoming  and  Nebraska 

are  appropriation  states,  that  principle  would  seem  to  be  equally  applicable 

here.  That  does  not  mean  that  there  must  be  a  literal  application  of  the 

priority  rule  ...  if  an  allocation  between  appropriation  states  is  to 

be  just  and  equitable,  strict  adherence  to  the  priority  rule  may  not 

27 
be  possible."    The  Court  found  priority  to  be  a  guiding  principle  but 

refused  to  be  bound  by  it  if  application  of  the  principle  would  lead  to 

undue  hardship.    In  this  case,  the  Court  sought  to  protect  "established 

29 
uses"  which  may  be  the  basis  of  the  economy  of  a  region.    Relevant 

factors  to  be  considered  included, 

.  .  .  physical  and  climatic  conditions,  the 

consumptive  use  of  water  in  the  several  sections 

of  the  river,  the  character  and  rate  of  return 
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flows,  the  extent  of  established  uses,  the 
availability  of  storage  water,  the  practical 
effect  of  wasteful  uses  on  downstream  areas  (and) 
the  damage  to  upstream  areas  as  compared  to  the 

benefits  to  downstream  areas  if  a  limitation  is 

30 
imposed  in  the  former  (emphasis  added). 

This  enumeration  of  factors  may  be  helpful  in  designing  a  state 
water  plan.  Quite  frequently  the  downstream  states  in  a  river  basin 
develop  before  the  upper  basin  states.  Thus,  the  downstream  uses 
have  the  more  senior  right  under  a  strict  priority  scheme.  This  list 
indicates  that  the  Court  is  willing  to  consider  factors  in  addition 
to  strict  priority  dates.  The  Court  will  not  halt  or  curtail  the 
economy  of  a  region  merely  because  it  developed  more  slowly.  Since 
the  head  waters  of  several  drainages  lie  in  Montana  this  is  of  particular 
importance  to  this  state. 

The  Court  will  consider  the  degree  of  dependence  and  reliance  a 
region  places  on  its  water  supply.  The  Court  did  not  place  any 
restrictions  at  all  upon  water  used  for  "ordinary  and  usual  domestic 
and  municipal  purposes  and  consumption"  and  declared  that  "nothing 

in  the  recommended  decree  is  intended  to  or  will  interfere  with  such 

31 
diversions  and  uses."    Assume  for  the  moment  that  the  Yellowstone 

Basin  were  not  subject  to  the  Yellowstone  River  Compact.  Assume 

further  that  upstream  Wyoming  water  users  had  rights  senior,  according 

to  dates  of  priority,  to  the  rights  of  downstream  Montana  users  who  in 

this  hypothetical  happen  to  be  the  residents  of  Billings  using  the 

Yellowstone  River  water  for  ordinary  domestic  purposes.  In  a  suit 

over  whose  use  of  water  should  be  abated  if  the  supply  is  insufficient 

the  Court  will  almost  certainly  find  in  favor  of  the  domestic  users 

who  have  the  more  junior  right.  Thus  far,  this  logic  seems  unsurprising. 
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The  Court  would  be  granting  a  superior  right  to  water  users  who, 
according  to  strict  priority,  hold  a  junior  right,  but  after  all  the 
Court  would  not  be  expected  to  deprive  the  residents  of  Billings  of 
their  drinking  water.   It  is  the  extension  of  this  line  of  reasoning  to 
other  "established  uses"  which  may  provide  interesting  results. 

First  of  all,  what  constitutes  an  "established  use?"  The  Court 
has  not  been  specific  on  this  point  so  any  definition  will  be  less  than 
certain.  However,  the  Court  does  specifically  address  the  economy  of 
a  region.  It  gives  an  example  that, "The  economy  of  a  region  may  have 
been  established  on  the  basis  of  junior  appropriations.  So  far  as 

possible  those  established  uses  should  be  protected  though  strict 

32 
application  of  the  priority  rule  might  jeopardize  them."         For 

example,  an  area  that  has  an  economy  based  on  agriculture  made  possible 

only  through  irrigation,  such  as  is  much  of  Montana,  would  not  necessarily, 

by  virtue  of  its  more  junior  water  rights,  have  its  water  supply  terminated 

because  of  more  senior  upstream  out-of-state  appropriators.  This 

actually  results  in  a  softening  of  the  appropriati ve  scheme  of  water 

rights  where  the  water  supply  crosses  a  state  line.  Notice  that  the 

more  junior  rights  holders  mentioned  above  could  have  their  water  cut 

off  by  a  more  senior  upstream  in  state  appropriator.  However,  the 

fact  that  the  stream  crosses  a  state  line  would  subject  adjudication  of 

that  stream  to  the  equity  considerations  laid  out  by  the  Supreme  Court. 

It  must  be  remembered,  however,  that  interstate  water  rights  are 

not  adjudicated  on  an  individual  basis.  A  share  would  be  allocated  to 

each  state  and  that  state  would  still  administer  its  portion  under  its 

state  water  law  which  here  in  Montana  i_s  strict  priority  of  appropriation. 

A  state  water  plan  which  mirrors  the  factors  enumerated  by  the 

Court  would  be  of  greatest  effect  in  protecting  the  states  waters  from 

out  of  state  interests  in  an  action  for  equitable  apportionment.  A 
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state  policy  should  favor  those  uses  on  which  local  or  regional  economies 
depend.  Established  uses  should  be  encouraged.  Those  uses  would 
certainly  encompass  agriculture  in  an  agrarian  economy,  and  might  also 
include  in-stream  reservations  in  an  area  dependent  on  recreation, 
fishing  and  hunting. 

It  is  dubious  if  prospective  uses  designated  in  a  state  water  plan 
could  be  considered  to  be  established  uses.  However,  since  an  action 
for  equitable  apportionment  is  an  action  of  equity  the  Court  will 

consider  all  relevant  factors.  The  list  set  out  in  Nebraska  V  Wyoming 

33 
was  intended  to  be  merely  illustrative,  "not  an  exhaustive  catalog." 

Thus,  it  seems  certain  that  the  court  would  give  consideration  to 

prospective  uses  included  in  a  state  water  plan  but  the  weight  to  be 

given  to  that  factor  is  uncertain. 


Page  10 

INTERSTATE  COMPACTS 

Fnrmatinn  Ptnd   Fffprt 
The  Supreme  Court  and  Congress  have  both  expressed  a  preference 

for  interstate  compacts  as  the  vehicle  for  resolving  interstate  water 

34 
allocation  problems.    The  use  of  a  compact  is  superior  to  the 

equitable  apportionment  process  in  several  ways.  First,  a  compact  provides 

certainty  and  a  framework  for  dealing  with  the  complicated  questions 

of  interstate  allocation  of  water.  Increased  certainty  will  stimulate 

development  because  it  lowers  the  risk  that  water  on  which  an 

enterprise  is  dependent  might  be  lost.  Second,  a  compact  provides 

increased  flexibility.   It  can  provide  for  the  possibility  of  future 

change  of  conditions.  Judicial  resolutions  are  limited  to  the  controversy 

at  hand.  The  Court  cannot  issue  a  judgement  regarding  prospective  uses 

nor  can  it  formulate  a  plan  to  deal  with  future  changes.  Any  change 

in  a  judicial  decree  requires  the  time  and  expense  of  further 

adjudications.  Third,  a  compact  can  provide  for  expert  administration. 

The  judiciary  is  ill  equipped  to  deal  with  the  technical  issues  involved 

in  interstate  water  management.  The  negotiators  of  a  compact  usually 

are  persons  with  more  knowledge  and  expertise  in  the  physical  management 

of  water.  They  can  better  design  a  fair  and  efficient  program  for 

apportioning  interstate  waters. 

The  compact  clause  of  the  United  States  Consititution  provides 

that  "No  state  shall,  without  the  consent  of  Congress  .  .  . 

35 
enter  into  any  Agreement  or  Compact  with  another  state  ..."   This 

has  been  interpreted  to  apply  to  any  agreement  between  states  "directed 

to  the  formation  of  any  combination  tending  to  increase  political  power 

in  the  states,  which  may  encroach  upon  or  interfere  with  the  just  supremacy 

of  the  United  States."    This  language  has  not  provided  an  avenue  to 

avoid  Congressional  consent  for  compacts  allocating  waters  between 
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Western  states.  They  have  all  required  the  consent  of  Congress. 

The  federal  role  in  compacts  may   extend  beyond  the  approval 
required  by  Congress.  Often,  though  it  is  not  required.  Congress  gives 
consent  to  negotiate.  Since  ultimate  federal  approval  is  required, 
keeping  Congress  apprised  of  the  developments  during  the  negotiation 
helps  to  speed  approval  when  the  compact  is  submitted  to  Congress. 
Usually  the  federal  government  sends  a  negotiator  to  participate  in 
formulation  of  the  compact. 

A  federal  representative  may  also  be  involved  in  the  administration 
of  the  compact.  Under  the  Yellowstone  River  Compact  a  federal  official 
is  appointed  to  the  Yellowstone  River  Compact  Commission  by  the  USGS, 

however,  he  only  votes  if  the  other  members  of  the  Commission  are 

37 
unable  to  decide.    During  the  ratification  of  the  Yellowstone  River 

Compact  some  objection  was  raised  to  the  authority  of  the  USGS,  rather 

oo 

than  the  President,  to  appoint  the  federal  representative.    However, 
since  an  additional  function  of  that  official  is  to  assist  with  technical 
data,  it  seems  appropriate  that  he  be  appointed  by  the  USGS. 

After  a  compact  has  been  negotiated  it  is  sent  to  the  state 
legislatures  for  ratification.  The  consent  of  Congress  is  sought  after 
the  respective  state  legislatures  have  ratified  the  compact.  The 
compact  then  usually  becomes  a  statute  of  each  state  and  a  federal 
statute. 

The  status  of  the  interstate  compact  as  law  is  unusual.   It  is 
as  equally  binding  as  any  adjudication,  equitable  apportionment  or 
decree  by  the  Supreme  Court.  Its  validity  does  not  depend  on  an 
enforcing  judicial  order. 

The  interstate  compact  is  essentially  a  treaty  between  two 
sovereigns.  The  consent  of  Congress  removes  the  Constitutional  limitation 
on  the  sovereignty  of  the  states  and  restores  them  to  the  status  of 
sovereign  powers  capable  of  enacting  a  treaty. 
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This  raises  questions  as  to  the  legal  status  of  the  compact  in  relation  to 

state  law.  Some  commentators  contend  that  the  vehicle  of  the 

interstate  compact  permits  the  states  to  exercise  powers  in  excess  of  those 

normally  available  to  them.  It  might  then  follow  that  the  compact,  as 

quasi-treaty,  v/ould  be  supreme  to  state  law.  Indeed,  in  some  instances 

this  proves  to  be  the  case.    The  same  result  may  be  realized  if  the  compact 

is  considered  to  be  a  federal  statute,  by  virtue  of  the  consent  of  Congress, 

41 
thus  prevailing  over  state  law  by  the  Supremacy  Clause,   or  that  the  compact, 

also  being  a  state  act,  repeals  by  implication  the  conflicting  older  state 
law. 

The  extent  to  which  a  compact  might  override  a  state  constitution 

42 
has  been  the  subject  of  several  cases.    While  none  of  the  cases  actually 

hold  that  an  interstate  compact  is  superior  to  the  state  constitution,  the 

results  of  the  cases  indicate  that  if  no  other  grounds  for  the  decision  were 

feasible  the  Supreme  Court  would  find  that  the  state  constitutional  provision 

43 
must  fall . 

4^ 
In  Dyer  V  Sims   a  compact  to  control  pollution  on  the  Ohio  River 

entered  into  by  West  Virginia  and  eight  other  states  was  at  issue.  The 

auditor  for  West  Virginia  refused  to  pay  out  the  monies  necessary  to  run 

the  compact  commission  because  he  felt  that  compact  violated  a  debt 

limitation  provision  in  the  West  Virginia  Constitution.  The  West  Virginia 

Supreme  Court  supported  the  auditor's  position,  but  the  United  States  Supreme 

Court  reversed.  The  ground  for  reversal  was  not  the  supremacy  of  the  compact 

over  the  state  constitution,  but  rather  that  the  two  instruments  vyere  not  in 

conflict.  The  U.  S.  Supreme  Court  departed  from  the  traditional  rule  that 

the  state  supreme  coyrt  is  the  final  interpreter  of  the  state  constitution. 

Where  an  interstate  compact  was  involved,  the  U.  S.  Supreme  Court  was  not 

willing  to  let  the  state  supreme  court's  interpretation  of  the  state  constitu- 
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tion  invalidate  the  compact: 

It  requires  no  elaborate  argument  to  reject  the 
suggestion  that  an  agreement  solemnly  entered  into 
between  States  by  those  who  alone  have  political 
authority  to  speak  for  a  State  can  be  unilaterally 
nullified,  or  given  final  meaning  by  an  organ  of 
one  of  the  contracting  States.  A  State  cannot  be 

its  own  ultimate  judge  in  a  controversy  with  a 

45 
sister  State. 

In  a  similar  case  involving  Colorado  and  New  Mexico  a  similar 

result  was  obtained.    The  LaPlata  River  Compact  apportioned  interstate 

waters  between  Colorado  and  New  Mexico.  The  ditch  company  had  an 

adjudicated  water  right  to  39%  cfs  from  the  stream.  When  the  stream 

flow  became  low  the  state  engineers  from  the  respective  states  established 

a  formula  for  the  most  efficient  use  of  the  water  which  called  for 

rotating  the  whole  supply  of  water  between  Colorado  and  New  Mexico 

users  on  a  10-day  cycle.  Colorado's  constitution  provides:  "The  right 

to  divert  the  unappropriated  waters  of  any  natural  stream  to  beneficial 

47 
uses  shall  never  be  denied."    The  ditch  company  claimed  that  it  was 

being  deprived  of  its  vested  property  rights  guaranteed  by  the  Colorado 

48 
Constitution.  The  Colorado  Supreme  Court  upheld  that  position. 

The  U.  S.  Supreme  Court,  not  surprisingly,  reversed.  Again,  clearly 

the  effect  was  that  the  provisions  of  the  interstate  compact  would 

override  the  state  constitution,  however,  the  Court  found  that  no 

property  right  was  taken.  The  ditch  company's  right  was  valid  in 

Colorado,  but  only  to  the  extent  of  Colorado's  share  of  the  water:  "(T)he 

Colorado  decree  could  not  confer  upon  the  Ditch  Company  rights  in  excess 

of  Colorado's  share  of  the  water  of  the  stream;  and  its  share  was  only 

an  equitable  portion  thereof. "^^  Thus,  barring  any  "vitiating  infirmity" 
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in  execution  of  the  compact,  "The  Compact  can  not  have  taken  from  the 
Ditch  Company  any  vested  right.' 

The  same  case  also  illustrates  the  way  a  compact  may  affect  previously 
established  private  rights.  In  spite  of  the  ruling  of  the  Court,  the  water 
right  that  the  Ditch  Company  held  by  an  1898  Colorado  court  decree  was 
diminished  by  the  La  Plata  Compact  entered  in  1925.  Even  though  the 
Court  held  that  no  vested  property  right  was  taken,  private  rights  were 
adversely  affected  by  the  compact.  One  suggestion  to  deal  with  this  problem 

is  that  a  state  consider  compensating  owners  for  the  water  rights  which  will 

52 
be  impaired  by  the  compact. 

The  effect  of  the  cases  discussed  above  is  that  the  terms  of  a  compact 

will  be  enforced  in  spite  of  state  statutes  or  constitutional  provisions. 

To  date,  however,  the  Supreme  Court  has  been  able  to  avoid  a  holding  directly 

on  this  point. 

Jurisdiction  to  Hear  Compact  Disputes 

Closely  associated  with  the  question  of  the  federal  law  status  of  a 
compact  is  the  jurisdictional  issue.  As  mentioned  earlier  in  the  section 

on  equitable  apportionment,  the  U.  S.  Supreme  Court  has  original  and 

53 
exclusive  jurisdiction  in  actions  between  two  or  more  States.    The 

Supreme  Court  has  original  jurisdiction,  though  not  exclusive,  over  actions 

54 
by  a  state  against  the  citizens  of  another  state.    However,  if  a  state  is 

not  a  party  there  must  be  another  basis  for  jurisdiction  if  a  compact  dispute 

is  to  be  heard  in  federal  court. 

Such  jurisdiction  must  be  established  under  Title  28USCA  1331(a),  the 

federal  question  provision,  which  states: 

"(a)  The  district  courts  shall  have  original 

jurisdiction  of  all  civil  actions  wherein  the 

matter  controversy  exceeds  the  sum  or  value  of 
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$10,000,  exclusive  of  interest  and  costs,  and 
arise?  under  the  Constitution,  laws  or  treaties  of 
the  United  States  .  .  ."^^ 
For  original  federal  jurisdiction  to  exist  under  1331(a),  the  plaintiff 

must  show  a  right  or  immunity  created  by  the  Constitution  or  laws  of  the 

56 
United  States  to  be  an  essential  element  of  the  cause  of  action.    If 

the  gravamen  of  the  complaint  requires  the  interpretation  of  a  federal 

law,  then  such  construction  of  the  law  forms  an  essential  element  of 

the  cause  of  action.    Thus,  if  it  can  be  established  that  an  interstate 

compact  is  a  federal  law  and  the  cause  of  action  requires  construction 

of  the  compact  then  original  federal  jurisdiction  will  be  established. 

58 
The  line  of  cases  following  Delaware  River  Comm'n  v.  Colburn   make  it 

clear  that  the  construction  of  an  interstate  compact  is  a  federal  question. 

In  Colburn,  the  Supreme  Court  found  that  "by  the  sanction  of  Congress, 

59 
(the  compact)  has  become  a  law  of  the  Union."    In  League  to  Save  Lake 

Tahoe  v.  Tahoe  Regional  Planning  Agency  (507F2d517)  the  Ninth  Circuit  held, 
that  a  case  involving  the  construction  of  an  interstate  compact  which  re- 
quires a  judicial  determination  of  the  nature  and  scope  of  obligations  set 
forth  therein  "arises"  under  the  "laws  of  the  United  States  within  the 
meaning  of  1331(a)."  Thus,  federal  district  courts  will  have  original 
jurisdiction  over  matters  involving  the  interpretation  of  interstate  compacts. 

The  original  jurisdiction  of  the  federal  district  court  in  interstate 
compact  matters  is  not  necessarily  exclusive  of  state  authority  to  hear  the 
question.  Some  compacts  provide  by  their  terms  that  all  questions  are  to 
be  resolved  in  federal  court.    However,  where  the  compact  makes  no  such 
special  provision  federal  jurisdiction  will  be  concurrent  with  that  of  the 
State. ^^ 

In  all  cases  involving  interstate  compacts  the  United  States  Supreme 
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Court  remains  the  final  arbiter.  As  discussed  earlier,  the  Supreme  Court 
has  original  jurisdiction  when  one  of  the  parties  is  a  state.  When  the 
controversy  involves  private  litigants  the  Supreme  Court  will  have  certiorari 
jurisdiction.  Review  may  be  sought  .  .  . 

"(3)  by  writ  of  certiorari,  .  .  .  where  any  title,  right, 
privilege  or  immunity  is  specially  set  up  or  claimed 
under  the  Constitution,  treaties  or  statutes  of  a  com- 
mission held  under,  the  Unite  States."  28USCA  §  1257 
Certiorari  jurisdiction  does  not  require  that  the  federal  question  form 
an  essential  element  of  the  complaint.  However,  the  record  in  the  state 

CO 

court  must  establish  that  a  federal  question  exists. 

Cancellation  or  Amendment 

A  typical  provision  written  into  the  text  of  many  interstate  compacts 
reserves  the  right  of  the  United  States  to  alter,  amend  or  replace  the 
compact.  The  Yellowstone  River  Compact  contains  such  language. 
However,  it  also  states,  "This  reservation  shall  not  be  construed  to 
prevent  the  vesting  of  rights  to  the  use  of  water  pursuant  to  applicable 

law  and  no  alteration,  amendment,  or  repeal  .  ,  .  shall  be  held  to  affect 

64 
rights  so  vested."    Amendment  by  the  signatory  states  or  the  federal 

government  requires  that  any  changes  go  through  the  same  procedure  as 

approval  of  the  original  compact.  The  legislatures  of  the  signatory  states 

must  ratify  the  changes  and  Congress  must  again  give  its  consent. 

Termination  of  a  compact  requires  unanimous  consent  of  all  the 

signatory  states.  Several  times  parties  have  sought  to  void  a  compact 

65 
through  the  courts  of  one  of  the  states.  In  Sims,   discussed  supra, 

the  auditor  of  West  Virginia  sought  to  void  an  interstate  compact  because 

it  purportedly  violated  the  West  Virginia  Constitution.  The  Supreme  Court 

of  West  Virginia  so  found.  However,  the  Supreme  Court  disagreed: 
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(i)t  requires  no  elaborate  argument  to  reject  the 
suggestion  that  an  agreement  solemnly  entered  into 
between  States  .  .  .  can  be  unilaterally  nullified, 
or  given  final  meaning  by  an  organ  of  one  of  the 

contracting  States.  A  State  cannot  be  its  own  ulti- 

65 
mate  judge  in  a  controversy  with  a  sister  State. 

Thus,  while  a  State  Court  may  interpret  an  interstate  compact  any 
such  decision  will  be  subject  to  review  in  the  federal  courts. 
The  Yellowstone  River  Compact 

The  Yellowstone  River  Compact   was  entered  into  by  North  Dakota, 
Wyoming  and  Montana  in  1950  with  the  intent  to  promote  interstate  comity 
and  remove  all  causes  of  present  and  future  controversy  between  the 
states  and  their  citizens  with  respect  to  the  waters  of  the  Yellowstone 
River  and  its  tributaries.  The  compact  establishes  a  commission  to 
administer  the  compact  between  Wyoming  and  Montana.    No  commission  was 
deemed  necessary  to  administer  the  compact  between  Montana  and  North 
Dakota.  The  Yellowstone  River  Compact  Commission  is  comprised  of  one  member 
from  Montana  and  one  from  Wyoming,  to  be  appointed  by  the  respective 

governors  and  one  federal  representative  to  be  appointed  by  the  director  of 

69 
the  USGS.    The  federal  representative  votes  orly  if  the  other  commissioners 

fail  to  agree. 

The  compact  recognizes  all  appropriative  rights  to  the  beneficial 

use  of  the  waters  of  the  Yellowstone  River  system  existing  as  of  January  1, 

1950,  and  such  supplemental  supplies  as  are  necessary  for  those  rights.    The 

unused  and  unappropriated  waters  of  the  Yellowstone  and  its  interstate 

tributaries  are  allocated  between  Montana  and  Wyoming  on  a  percentage  basis. 

The  provision  relating  to  the  division  of  the  waters  between  Montana  and 

North  Dakota  recognizes  all  rights  to  waters  of  the  Yellowstone  below 

Intake,  Montana,  existing  on  January  1,  1950. ''^  They  are  unaffected 
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by  the  terms  of  the  compact.  During  the  summer  months,  the  waters  are 
divided  between  the  two  states  on  a  proportionate  basis  of  the  acreage 
irrigated.  Tributaries  wholly  within  ore  state  which  flow  into  the 
Yellowstone  below  Intake,  Montana,  are  allotted  to  the  respective  states 
in  which  they  are  situated.  Domestic  and  stockwatering  uses  are  excluded 

from  the  compact  altogether,  provided  that  no  stockwatering  reservoirs 

73 
have  a  capacity  exceeding  20  acre-feet. 

The  compact  allots  the  percentages  of  each  of  the  interstate 

tributaries  between  Wyoming  and  Montana.  The  mechanics  of  this  allocation 

are  not  difficult.  However,  it  is  slightly  ambiguous  as  to  what  waters 

are  subject  to  this  percent  allocation.  At  the  outset  the  compact 

recognizes  those  rights  in  existence  as  of  January  1,  1950,  and  "such 

quantity  of  that  water  as  shall  be  necessary  to  provide  supplemental  water 

supplies"  for  those  rights.    The  compact  does  not  define  those  supplemental 

supplies  nor  indicate  how  they  are  to  be  determined.  The  section  which 

sets  out  which  water  is  subject  to  the  percentage  allocations  provides: 

The  quantity  to  which  the  percentage  factors 

shall  be  applied  through  a  given  date  in  any  water 

year  shall  be,  in  acre-feet,  equal  to  the 

algebraic  sum  of: 

a.  the  total  diversions,  in  acre-feet  above  the 
point  of  measurement,  for  irrigation,  municipal 
and  industrial  uses  in  Wyoming  and  Montana 
developed  after  January  1,  1950,  during  the 
period  from  October  1  to  that  given  date; 

b.  the  net  change  in  storage,  in  acre-feet  in 
all  reservoirs  in  Wyoming  and  Montana  above 
the  point  of  measurement  completed  subsequent 
to  January  1,  1950,  during  the  period  from. 
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October  1    to  that  given  date; 

c.  the  net  change  in  storage,    in  acre-feet,   in  existing 
reservoirs   in  Wyoming  and  Montana  above  the 

point  of  measurement,  which  is  used  for 
irrigation,   municipal,   and  industrial    purposes 
developed  after  January  1,   1950  during 
the  period  October  1    to  that  given  date, 

d.  the  quantity  of  water,    in  acre-feet  that  passed 
the  point  of  measurement  in  the  stream  during 
the  period  from  October  1   to  that  given  date.^^ 

The  ambiguities  lie  in  the  words   "developed"  and  "completed." 
Under  Wyoming  and  Montana  statutes  it  is  possible  that  a  right  may  have 
a  priority  date  prior  to  January  1,   1950  but  actual    use  was  made  after 
that  date.         It  is  uncertain  whether  this  water  should  be  subject  to 
the  percentage  allocations  because  it  is  unclear  on  what  date  that  use 
was   "developed".     The  problem  is  much  the  same  with  the  word   "completed. 

Federal    and   Indian  water  rights,   discussed  at  length  infra,   are 
not  affected   by  the  terms  of  the  compact.     Any  water  used  by  the  federal 
goverrment   for  projects  constructed  after  the  date  of  the  compact  are 
charged  to  the  share  of  the  state  where  the  use  is  made.'''^ 

The  Yellowstone  Compact  also  contains  a  provision  prohibiting  trans- 
basin  diversions  without  the  unanimous  consent  of  all    the  signatory 

78 
States.         This  provision  is  important  in  view  of  the  coal   development 

in  Southeastern  Montana  and  Northeastern  Wyoming.     Many  of  the  coal 

deposits  lie  outside  the  Yellowstone  Basin.      It  is  unclear  what  consent 

would  be  required;  whether  consent  of  the  Commission  would  be  sufficient 

or  of  consent  of  the  state  legislatures  would  be  necessary.     Montana  and 

Wyoming  both  maintain  that  such  consent  requires  approval   of  the 

legislatures  of  their  respective  states.     North  Dakota,   which  has  no 
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representative  on  the  Commission,  would  only  require  consent  of  the  North 

79 
Dakota  State  Water  Commission.         There  is  no  established  procedure  for 

obtaining  consent     for  inter-basin  transfers. 

Similar  statutes  in  Montana  and  Wyoming  prohibit  exportation  of  the 

state's  waters  outside  its  boundary  without  the  consent  of  the  legislature. 80 

The  relationship  of  this  statute  to  the  similar  compact  provision  has  not 

been  resolved.      It  seems  likely  that  the  older  state  statute  would  be 

repealed  by  implication  by  the  passage  of  the  compact.     Both  the  state 

statute  (Montana)  and  the  compact  trans-basin  diversion  prohibition  are 

81 
the  subject  of  a  pending  suit.         The  case  seeks  to  have  both  provisions 

declared  unconstitutional   because  they  discriminate  against  and  unreasonably 

burden  interstate  commerce.     An  additional   objection  is  that  the  compact 

provision  violates  the  14th  Amendment  because  it  allows  appropriators  in 

basins  other  than  the  Yellowstone  to  make  trans-basin  diversions  without 

the  consent  of  the  signatory  states  but  prohibits  appropriators  in  the 

Yellowstone  Basin   from  making  trans-basin  diversions  without  such 

approval.     The  case  has  been  indefinitely  postponed  while  the  matter 

is   pursued  through   the  Yellowstone  River  Compact  Commission. 

The  Yellowstone   River  Compact  has   been  in  effect  nearly  30  years  and 

to  date  its  terms  have  not  required  enforcement.      It  is  doubtful   if  that 

stateof  affairs  can  continue  for  long.     As  enforcement  regulation  becomes 

necessary,   litigation  will    result.      That  litigation  should  provide  the 

answers  to  the  ambiguities  mentioned  and  further  define  the  details  of  the 

administration  of  the  Yellowstone  River  Compact. 
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CONGRESSIONAL  APPORTIONMENT 

09 
Prior  to  the  decision  of  Arizona  v.  California   in  1963  there  were 

only  two  methods  for  allocating  the  waters  of  interstate  streams  among 

the  states.  In  Arizona  v.  California  the  Supreme  Court  announced  the 

third  method  of  interstate  allocation  -  apportionment  by  Congress.  The 

Boulder  Canyon  Project  Act,   which  is  interpreted  in  Arizona  v.  California, 

is  the  first  and  only  such  Congressional  apportionment.  A  bit  of  background 

on  the  apportioning  of  the  Colorado  River  may  be  helpful  to  understanding 

the  process. 

There  had  been  numerous  attempts  to  formulate  a  compact  between 

the  seven  States  of  the  Colorado  River  drainage.  Finally,  a  compromise, 

84 
suggested  by  Herbert  Hoover,  was  agreed  upon.  The  Colorado  River  Compact 

does  not  allocate  the  waters  on  a  state  by  state  basis,  rather  it  divides  the 

waters  of  the  Colorado  River  between  the  Upper  Basin  and  Lower  Basin  states. 

This  agreement  allayed  the  fears  of  the  Upper  Basin  states  that  the  faster 

developing  Lower  Basin  states,  California  in  particular,  might  appropriate 

nearly  all  the  flow  of  the  Colorado  River  and  thereby  deprive  the  Upper 

Basin  states  of  the  v/ater  necessary  for  their  development.  The  agreement 

divided  the  15  million  acre-feet  annual  flow  of  the  Colorado  equally  between 

the  two  basins.  The  water  was  to  be  measured  at  Lee's  Ferry  in  Northern  Arizona, 

The  Colorado  River  Compact  made  no  decision  as  to  the  share  each 

state  was  to  receive.  At  the  Denver  Governor's  Conference  in  1927,  the 

Lower  Basin  states  attempted  unsuccessfully  to  agree  on  a  division. 

85 
However,  they  were  able  to  come  within  400,000  acre-feet  of  a  solution. 

In  the  simplest  terms,  since  the  states  could  not  agree  among  themselves. 

Congress  decided  on  the  apportionment  and  forced  it  upon  the  states  through 

the  Boulder  Canyon  Project  Act. 
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Construction  of  the  Boulder  (now  Hoover)  Dam  was  essential  for  the 
development  of  the  arid  Southwest.  The  Boulder  Canyon  Project  Act  auth- 
orized construction  of  the  dam  only  upon  the  occurence  of  one  of  two 
contingences:  (1)  if  all  seven  states  ratify  the  Colorado  River  Compact, 
or  if  ratification  had  not  occurred  within  six  months  of  December  21,  1927, 
then  (2)  six  states  including  California  ratify  the  compact  and  .  .  . 
California  irrevocably  and  unconditionally  covenant  with  the  remaining  six 
states  and  the  United  States  to  limit  its  uses  to  4.4  million  acre-feet 
out  of  the  7.5  million  acre-feet  allocated  to  the  Lower  Basin  states. 
Arizona  refused  to  ratify  the  compact  because  it  would  not  protect  Arizona 

from  California  priorities.  However,  California  did  pass  a  statute  limiting 

87 
her  share  of  the  water  to  4.4  million  acre-feet    Construction  was  authorized 

under  the  second  option. 

The  Boulder  Canyon  Project  Act  also  authorized  the  Lower  Basin  states 

to  enter  into  an  agreement  which  would  apportion  the  waters  of  the  Colorado 

among  them.  Such  a  compact  was  not  approved.  Since  there  was  not  unanimous 

ratification,  there  was  no  actual  Lower  Basin  Compact.  The  allocation  of 

the  water  was  accomplished  nonetheless  by  a  provision  in  the  Boulder  Canyon 

op 

Project  Act.  Section  5    authorized  the  Secretary  of  the  Interior  to  make 
contracts  for  the  storage  and  delivery  of  the  water  to  the  users  in  the  three 
states.  Such  contracts  were  a  prerequisite  to  receiving  waters  from  the 

QQ 

Project.    The  Secretary  was  required  to  make  contracts  which  allocated  the 

waters  in  accordance  with  the  Lower  Basin  Compact  which  was  authorized  but 

90 
never  entered  into.    In  discussing  the  apportionment  the  Court  stated: 

(T)he  Act  invited  Arizona,  California,  and 
Nevada  to  adopt  a  compact  dividing  the  waters 
along  the  identical  lines  that  had  formed  the 
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basis  for  the  Congressional  discussions  of  the 
Act:  4,400,000  acre-feet  to  California,  300,000 
to  Nevada  and  2,800,000  to  Arizona.  Section  8  (b) 
gave  the  states  power  to  agree  upon  some  other 
division,  which  would  have  to  be  approved  by  Congress. 
Congress  made  sure,  however,  that  if  the  states  did 
not  agree  on  any  compact  the  objects  of  the  Act  would 
be  carried  out,  for  the  Secretary  would  then  proceed, 
by  making  contracts,  to  apportion  water  among  the 
states  ,  .  .  °-^ 

Thus,  the  doctrine  of  Congressional  Apportionment  was  created. 

The  Supreme  Court  did  not  really  explain  the  basis  for  this  new 

form  of  apportionment.  In  announcing  the  new  doctrine  the  Court  stated: 

In  this  case,  we  have  decided  that  Congress  has 
provided  its  own  method  for  allocating  among 
the  Lower  Basin  States  the  mainstream  water  to 
which  they  are  entitled  under  the  compact.  Where 
Congress  has  so  exercised  its  constitutional  power 
over  waters,  courts  have  no  power  to  substitute 
their  own  notions  of  an  "equitable  apportionment" 
for  the  apportionment  chosen  by  Congress. ^2 

There  is  no  elaboration  of  which  constitutional  power  is  the  source  for 

Congressional  Apportionment.  Presumably  it  is  based  on  the  broad  federal 

93 
power  over  navigable  waters.    This  power  is  derived  through  an  expanding 

and  "highly  fictional"  construction  of  the  Commerce  Clause,  which  gives 

94 
Congress  the  power  "to  regulate  commerce  .  .  .  among  the  several  states." 

The  Special  Master  also  had  no  doubt  about  the  source  of  authority: 

Clearly  the  United  States  may  construct  a  dam  and 
impound  the  water  of  the  Colorado  River,  a  navigable 
stream  .  .  .  Clearly,  also,  once  the  United  States 
impounds  the  water  and  thereby  obtains  physical 
custody  of  it,  the  United  States  may  control  the       gg 
allocation  and  use  of  unappropriated  waters  so  impounded. 

Indeed,  the  navigation  power  is  quite  broad.  It  will  be  discussed  further 
in  the  section  on  federal-state  authority. 

Whether  the  power  of  Congress  to  allocate  interstate  waters  is  limited 
to  navigable  waters  is  unclear.  It  is  probable  that  it  is  not.  The  naviga- 
tion power  has  been  found  to  extend  upstream  to  non-navigable  tributaries  to 
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navigable  streams.    In  addition.  Congressional  Apportionment  of  non- 
navigable  waters  may  be  justified  under  the  Property  Clause.  This  too, 
will  be  discussed,  infra,  in  the  section  on  reclamation  law. 

A  final  source  of  power  for  Congressional  Apportionment,  at  least 
in  this  instance  involving  the  Colorado  River,  an  international  river, 

is  the  Treaty  Power.  The  United  States  and  Mexico  signed  a  treaty  in 

97 
1944   guaranteeing  a  1.5  million  acre-feet  flow  of  the  Colorado  River 

at  the  border.  Congress  has  the  power  to  do  those  acts  necessary  to 

honor  the  treaty. 
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INTERSTATE  ALLOCATION  AND  THE  MONTANA  STATE  WATER  PLAN 

The  three  methods  for  allocating  the  waters  of  interstate  streams 
set  out  above.  Equitable  Apportionment,  Interstate  Compact  and 
Congressional  Apportionment,  establish  the  legal  framework  upon  which  a 
State  Water  Plan  may  be  designed.  A  State  Water  Plan  should  develop 
policies  which  would  result  in  favorable  treatment  for  the  State  of 
Montana  and  its  residents  when  a  conflict  is  to  be  resolved  by  one  of 
these  avenues.  Unfortunately,  the  standards  used  to  resolve  interstate 
conflicts  are  often  vague  and  hard  to  quantify. 

Equitable  Apportionment  has  been  referred  to  as  an  attempt  to  allocate 
interstate  water  in  the  most  inefficient  manner.  While  this  is  not 
necessarily  the  result  of  an  Equitable  Apportionment  suit,  the  judicial 
process  does  not  decide  interstate  water  cases  on  economic  maximization 
of  benefits,  instead  it  deals  with  "equality  of  right"  to  benefits  of  the 
flow  of  the  stream.  The  factors  to  be  considered  in  evaluating  the  right 
to  the  benefits  are  quite  vague  but  include:  physical  and  climatic 
conditions,  consumptive  use  in  each  section  of  river,  return  flows,  storage 
capabilities  and  the  extent  of  established  uses.  In  short,  nearly 
everything  relevant  to  the  situtaion  becomes  a  factor  in  the  decision. 
It  is  difficult  to  incorporate  such  an  all-inclusive  list  of  factors 
into  a  State  Water  Plan.  If  any  one  factor  seems  to  be  more  important 
it  may  be  that  the  Court  seeks  to  protect  "established  uses."  However, 

the  Water  Resources  Act  of  1973  already  emphasizes  the  importance  of 

98 
"existing  uses."    It  is  doubtful  that  the  Water  Plan  could  do  much  more. 

Equitable  Apportionment  overall  is  a  poor  way  for  a  state  to 

resolve  its  interstate  water  conflicts.  The  Court  cannot  effectively 

digest  the  mountains  of  technical  data  which  such  a  proceeding  generates. 
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A  decree  from  the  Court  can  only  deal  with  those  conflicts  which  have 
already  arisen,  it  may  not  be  prospective  or  provide  relief  in  situations 
that  will  result  in  conflicts  in  the  future.  In  addition,  resolution  of 
interstate  water  disputes  in  Court  takes  many  years.  During  that  time  water 
rights  are  poorly  defined.  Equitable  Apportionment  is  usually  a  last  resort 
as  a  result  of  continued  inaction  of  the  states  involved  to  reach  a  negotiated 
settlement  of  the  situation. 

To  date,  there  have  only  been  two  actions  for  Equitable  Apportionment 
which  resulted  in  decrees  actually  apportioning  interstate  waters. 
Perhaps  this  brings  out  the  greatest  value  of  Equitable  Apportionment, 
that  is,  that  it  poses  a  threat  which  may  provide  the  states  involved 
with  increased  incentive  to  reach  a  better  solution. 

Such  a  better  solution  might  be  an  Interstate  Compact.  The  compacting 
process  has  several  advantages  over  a  judicial  solution.  First,  it 
may  be  prospective  in  nature.  It  can  deal  with  problems  that  have  yet 
to  arise.  Unlike  a  judicial  order,  it  may  apportion  unappropriated 
waters.  Second,  a  compact  is  worked  out  by  the  states  themselves 
rather  than  a  third  party.  However,  the  most  significant  impediment  to 
the  compact  process  is  the  difficulty  in  securing  agreement  among  the 
parties.  The  process  may  be  very  time  consuming. 

In  many  instances,  Montana's  bargaining  position  may  be  quite  good. 
For  most  of  the  river  systems  in  the  state,  Montana  is  the  upstream 
state.  This  means  that  the  burden  of  bringing  a  suit  for  Equitable 
Apportionment  would  be  on  the  other  or  downstream  party.  Even  when  such 
a  suit  is  brought,  the  Supreme  Court  has  shown  reluctance  to  exercise 


its  power  unless  the  harm  suffered  is  of  serious  magnitude  and  shown  by 

99 
clear  and  convincing  evidence.    When  the  Court  refuses  to  hear  a  suit, 

the  upstream  state  is  allowed  to  continue  the  use  which  the  downstream 
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state  sought  to  enjoin;  the  system  favors  the  upstream  state.  Since 
Montana  enjoys  the  advantages  of  being  the  upstream  state  and  is  less 
developed  (fewer  established  uses;  more  unappropriated  v;ater)  than  its 
downstream  Sister  States  the  preferable  method  for  resolving  interstate 
water  allocation  problems  is  through  Interstate  Compacts.  Such  agreements 
could  secure  the  greatest  benefits  for  the  State  for  present  and  future  water 
uses. 

Congressional  Apportionment  has  been  used  to  allocate  interstate 
waters  only  once,  in  the  Boulder  Canyon  Project  Act  discussed  earlier. 
One  commentator  attempts  to  demonstrate  that  Congressional  Apportionment  is 
the  best  method  by  arguing  that  Congressional  Apportionment  is  in  fact  a  form 
of  compact  likely  to  obtain  as  satisfactory  a  division  as  an  actual  compact 
or  adjudication.    That  may  be  true  from  a  federal  standpoint.  However, 
from  a  state's  perspective  it  seems  less  desirable.  Congressional  Apportion- 
ment bypasses  the  state  legislatures  thus  depriving  them  of  their  veto  power 
and  denying  them  input  into  the  process.  The  most  inportant  role  of  Congress- 
ional Apportionment,  in  view  of  the  fact  that  the  power  has  been  singularly 
exercised,  is  the  threat  that  it  may  be  exercised.  During  the  debate  in 
Congress  over  the  Boulder  Canyon  Project  Act,  one  Senator  summed  up  the  Act 
by  saying  that  if  the  states  do  not  agree  on  a  formula.  Congress  will  provide 
them  with  one.  This  may  be  a  powerful  incentive  for  states  to  agree  upon  the 
terms  of  a  compact. 

There  is  a  developing  situation  that  could  lead  to  the  exercise  of 
Congressional  power  to  apportion  interstate  waters  including  possibly 
Montana.  Congress  authorized  the  Secretary  of  Commerce  to  .  .  .  "study 
the  depletion  of  the  natural  resources  of  those  regions  of  the  states  of 
Colorado,  Kansas,  New  Mexico,  Oklahoma,  Texas  and  Nebraska  presently 
utilizing  the  declining  water  resources  of  the  Ogallala  aquifer  and  to 
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develop  a  plan  to  increase  water  supplies  in  the  area  ..."    One  of 
the  methods  being  examined  is  exportation  of  water  from  other  states 
to  recharge  the  Ogallala  Aquifer.  The  Secretary  is  to  formulate  a  plan 
and  recommendations  for  further  Congressional  action.  The  High  Plains 
Study  Council  has  issued  a  resolution  reassuring  states  such  as  Montana 
which  may  be  the  source  of  the  water,  that  present  uses  and  future  needs 
of  the  exporting  states  will  be  considered  as  having  prior  rights  to 
any  waters  involved.  Only  those  waters  in  excess  of  the  present  and 
future  requirements  are  to  be  considered  available  for  exportation. 
The  resolution  also  promises  to  recognize  existing  compacts  and  contracts 
as  well  as  instream  flow  requirements.  In  fact,  the  resolution  tries  to 
convey  to  potential  exporting  states  that  all  their  requirements 
present  and  future  will  be  satisfied  before  any  water  is  exported.  It 
is  hard  to  believe  that  exportation  of  Montana's  waters  would  not  at 
some  point  limit  the  future  uses  of  that  water  in  Montana.  The  final 
report  is  due  to  Congress  July  1,  1980. 
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II.  CONFLICTS  WITH  FEDERAL  POWER 

Federal  rights  in  water  pose  a  potentially  serious  conflict  in  the 
management  of  Montana's  water.  While  Montana  may  deal  with  sister  states 
on  an  equal  footing,  her  bargaining  position  when  dealing  with  the  federal 
government  is  not  as  strong.  Several  congressional  Acts  and  admission  to 
the  Union  are  the  basis  for  states  claims  to  the  waters  within  their 
boundaries.  The  history  of  the  development  of  western  water  law  has  shown 

a  "consistent  thread  of  purposeful  and  continued  deference  to  state  water 
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law  by  Congress,"    however,  the  power  of  the  federal  government  over  the 

states  water  remains  enormous.  Many  cases  involving  a  clash  between  state 

and  federal  rights  over  waters  are  matters  of  deciding  the  intent  of  Congress 

rather  than  its  power. 

This  section  of  this  paper  discusses  the  basic  origins  of  the  power  of 
the  states  and  the  federal  government  over  waters  and  streams.  Then 
several  specific  areas  of  importance  to  Montana  are  analyzed.  These  areas 
are:  1)  Federal  and  Indian  reserved  rights;  2)  Federal  Water  Projects  and 
Reclamation  Law;  and  3)  Non-reserved  rights. 

The  federal  government  exerts  most  of  its  power  over  water  through  the 

commerce  clause  which  provides  Congress  with  the  power  "to  regulate  commerce 
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among  the  several  states."    In  an  early  construction  of  this  clause  the 
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Court  found  navigation  to  be  included  in  commerce.    This  gave  rise  to  the 

navigation  power.     Interpretation  of  the  Commerce  Clause  continued  to  be 

flexible  and  encompassed  a  widening  sphere.  Dean  Frank  Trelease  has  said: 

Although  the  Supreme  Court  itself  has  termed  its 
constructions  "strained"  and  "highly  fictional", 
commerce  has  been  held  to  include  transportation, 
which  in  turn  includes  navigation;  the  power  to 
regulate  navigation  comprehends  the  control  of 
navigable  waters  for  the  purposes  of  improving 
navigation;  this  power  to  control  includes  the 
power  to  destroy  the  navigable  capacity  by  damming 
the  waters  to  protect  adjacent  lands  from  flood. 
The  power  to  obstruct  leads  to  the  power  to 
generate  electric  energy  from  the  dammed  water. 
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Congress  can  protect  the  navigable  capacity 
of  water  by  preventing  diversions  or  obstructions, 
and  the  power  to  prevent  obstruction  leads  on  to 
powers  to  license  obstructions. ^^^ 

Federal  power  under  the  Commerce  Clause  is  not  limited  by  the  navigability 

of  a  stream.  The  federal  government  may  control  non-navigable  streams 

to  assure  proper  supplies  of  water  to  maintain  navigability  farther  down- 

1  no 

stream  or  to  prevent  flooding.    The  federal  power  under  the  Commerce 
Clause  has  become  so  broad  there  are  few  areas  it  does  not  reach. 

In  exercising  its  navigation  power,  Congress  does  not  need  to  compensate 
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private  persons  for  an  interest  in  navigable  waters.    Such  interests 

are  held  subject  to  the  power  of  Congress  under  the  Commerce  Clause.  All 
land  affected  by  navigable  waters  is  subject  to  this  navigation  servitude. 
If  the  federal  government  cannot  maintain  its  power  under  the  naviga- 
tion power  it  may  do  so  under  the  Property  Clause  -  "The  Congress  shall  have 
power  to  dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the  United  States."    The 
power  established  under  the  Property  Clause  has  been  found  to  be  sufficient 
to  override  the  objections  of  state  officials  and  inconsistent  state  law. 

Congress  may  also  exercise  control  over  water  resources  under  the 
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Spending  Power,    the  War  Power,    and  finally,  as  mentioned  supra  in 

discussing  Arizona  v.  California,  the  Treaty  Power    may  be  a  source  of 
federal  power  over  international  streams. 

These  sources  of  power-navigation,  property,  treaty,  spending  and  war- 
form  the  basis  for  the  federal  government's  power  over  water.  It  is  quite 
complete.  In  fact,  most  cases  do  not  involve  the  power  of  Congress  to  pass 

the  legislation  in  question,  but  rather  they  are  concerned  with  the  intent 

115 
of  Congress  in  enacting  the  law. 
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FEDERAL  RESERVED  RIGHTS:  THE  WINTERS  DOCTRINE 

The  development  in  the  pattern  of  land  ownership  in  the  West  set 
the  stage  for  the  Winters  Doctrine.  Settlers  and  miners,  encouraged  by 
the  land  acts,  were  pouring  into  the  West  in  the  latter  part  of  the 
nineteenth  century.  The  system  which  evolved  for  allocation  of  water  grew 
out  of  the  local  customs  and  practices.  The  appropriation  doctrine 
granted  water  rights  to  the  first  person  to  put  the  water  to  beneficial  use. 

The  federal  government  owned  nearly  all  the  land  in  the  West  but 

initially  did  little  to  set  up  regulations  for  its  use  or  disposal  or  for 
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the  application  of  the  waters  found  on  those  lands.  By  the  Act  of  1866, 

Congress  recognized  the  system  of  customs  and  practices  which  had  developed 

on  the  public  lands  prior  to  that  date.  The  federal  government  did  not 

establish  any  system  of  water  rights  but  merely  recognized  the  already 

existing  system  and  the  private  rights  created  by  it.    The  Act  of  1866 

1  1  Q 

and  its  subsequent  amendment  in  1870    made  it  clear  that  the  United 
States  and  its  grantees  would  respect  the  private  water  rights  acquired 

under  local  customs,  state  or  territorial  laws  or  court  decisions. 

119 
Shortly  thereafter,  in  1877,  Congress  passed  the  Desert  Land  Act 

which  freed  for  appropriation  all  unused  water  on  the  public  domain.  All 

unappropriated  water  on  public  lands  was  to  "remain  and  be  held  free  for 

the  appropriation  and  use  of  the  public  for  irrigation,  mining  and  manufac- 
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turing  purposes  subject  to  existing  rights.     The  Desert  Land  Act  did 

not  address  what  rights,  if  any,  were  retained  by  the  federal  government. 

The  Reserved  Rights  Doctrine  is  a  judicial  creation  which  has  developed 

bit-by-bit,  case-by-case  over  the  last  seventy  years.  It  was  originally 

121 

announced  in  Winters  v.  United  States    in  1908.  The  Court  in  Winters  found 

that  the  government  had  the  power  to  "reserve  waters  and  exempt  them  from 
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appropriation  under  state  laws    and  that  the  Government  had  exercised 

that  power,  by  implication,  to  reserve  water  rights  for  the  Indians  on  the 

Fort  Berthold  Indian  Reservation  in  Montana.    The  Gros  Ventre  and  Assin- 

boine  tribes  ceded  most  of  their  land  to  the  United  States,  reserving  a 

small  portion  designated  as  the  Fort  Belknap  Indian  Reservation. ■^^'*  The 

treaty  contemplated  that  the  Indians  would  change  their  habits  from  those 

of  a  "nomadic  and  uncivilized  people  ...  to  become  a  pastoral  and 

125 
civilized  people."    Without  water  for  irrigation,  the  smaller  parcel  of 

land,  to  which  the  Indians  were  now  confined,  would  be  valueless.  The 

Court  refused  to  find  that  the  Indians  intended  to  give  up  their  rights  to 

the  water  that  was  necessary  to  their  survival  on  the  reservation  and  held 

instead  that  the  government  had  reserved  the  waters  for  Indian  use. 

The  actual  basis  of  the  reserved  water  right  is  not  clear  from  the 

127 
Winters  case.     It  may  be  argued  that  the  Indians  reserved  the  water  when 

1  po 

they  ceded  the  lands.    This  would  give  them  a  priority  dating  from  the 
time  they  settled  the  lands.  However,  the  majority  of  the  cases  consider 

Winters  to  support  the  view  that  the  Government  reserved  the  water  rights 

129 
for  the  benefit  of  the  Indians.    Under  this  reasoning,  the  priority 

date  would  be  the  date  of  the  reservation. 

The  theory  that  the  Indians  reserved  the  rights,  while  attractive  for 

reservations  created  by  treaties,  might  leave  reservations  created  by 

130 
executive  order  or  statute,  such  as  the  Northern  Cheyenne  Reservation, 

without  reserved  water  rights.  However,  the  reservation  doctrine  has 

developed  to  imply  reservation  of  water  rights  when  the  reservation  is  created 

131 
by  treaty,  statute  or  executive  order.     It  appears  that  the  better  view 

is  that  the  federal  government  reserves  the  rights  for  the  benefit  of  the 

T  A-         132 
Indians. 

The  amount  of  water  reserved  under  the  Winters  Doctrine  is  enough  to 
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satisfy  the  present  and  future  needs  of  the  Indians.    The  Winters 

Doctrine  reserves  an  open-ended  amount  of  water  in  contemplation  of  the 

134 
Indians'  increasing  v;ater  needs  as  their  agricultural  skills  develop. 

It  is  the  future  reservation  which  wreaks  havoc  on  the  efficient  use  of 
water  in  the  West.  The  appropriation  system  provides  certainty  which 
encourages  development  and  investment   Water  which  is  subject  to  future 
use  on  reserved  lards  cannot  be  safely  relied  upon  by  non-Indian  users. 
The  inchoate  Indian  rights  may  be  asserted  whenever  they  are  needed.  The 
resulting  uncertainty  discourages  long-term  investment  in  favor  of  in- 
efficient short  term  uses  which  can  be  discontinued  with  minimal  loss  when 
and  if  the  needs  for  the  reserved  water  increases. 

Since  the  water  right  is  reserved  for  future  uses  it  is  a  right  that, 
unlike  normal  appropriative  rights,  cannot  be  lost  through  abandonment  or 
adverse  possession.  In  addition,  the  right  has  a  date  of  priority  the  same 
as  the  date  of  the  reservation,  which  in  most  cases  yields  a  very  senior 
water  right. 

The  quantity  of  water  reserved  depends  on  the  purpose  of  the  reserva- 
tion.  In  Cappaert  v.  United  States  the  Court  said  that  Congress  im- 
pliedly reserved  "only  that  amount  of  water  necessary  to  fulfill  the  purpose 

137 
of  the  reservation,  no  more,"    In  the  cases  where  reservations  were 

created  to  transform  the  Indians  into  a  "pastoral  and  civilized"  people, 

agriculture  is  usually  the  purpose  of  the  reservation.    The  document 
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creating  the  reservation  may  indicate  the  purpose  of  the  reservation. 
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In  Arizona  v.  California,    where  the  purpose  of  the  reservation  was 

to  allow  the  Indians  to  change  to  an  agricultural  economy,  the  quantity  of 

water  reserved  was  based  on  the  number  of  irrigable  acres  in  the  reserva- 
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tion.    Water  sufficient  to  irrigate  that  acreage  was  held  to  be  reserved 

for  the  Indians.  The  Special  Master  addressed  the  purpose  of  the  reserva- 
tion: 
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The  reservations  of  water  were  made  for  the  purpose  of 
enabling  the  Indians  to  develop  a  viable  agricultural 
economy;  other  uses,  such  as  those  for  industry,  which 
might  consume  substantially  more  water  than  agricultural 
uses,  were  not  contemplated  at  the  time  the  Reservations 
were  created  ...  I  hold  only  that  the  amount  of  water 
reserved,  and  hence  the  magnitude  of  the  water  rights 
created,  is  determined  by  agricultural  and  related  re- 
quirements, since  when  the  water  was  reserved  that  was 
the  purpose  of  the  reservation  .  .  .  The  measurement  used 
in  defining  the  magnitude  of  the  water  rights  is  the  amount 
of  water  necessary  for  agricultural  and  related  purposes     ..r, 
because  this  was  the  initial  purpose  of  the  reservations  .  .  . 

It  is  certain  that  where  the  purpose  of  the  reservation  was  to  allow 

the  Indians  to  develop  an  agricultural  economy  that  the  amount  of  water 

reserved  is  determined  by  the  number  of  irrigable  acres  and  the  amount  of 

water  required  per  acre  (water  duty).  The  treaty,  executive  order  or 

legislation  creating  most  Indian  reservations  recite  an  agricultural 

purpose,  if  they  address  purpose  with  any  specificity  at  all.  A  problem 

arises  when  a  tribe  wishes  to  make  use  of  reserved  waters  for  a  use  not 

contemplated  when  the  reservation  was  created.  There  are  three  possible 

approaches  to  this  situation.  First  a  strict  interpretation  of  the  Winters 

Doctrine  would  hold  that  water  was  impliedly  reserved  only  for  the  narrow 

primary  purpose  contemplated  at  the  time  the  reservation  is  created.  Second, 

the  original  purpose  of  the  reservation  may  establish  the  quantity  of  water 

reserved,  but  that  amount  of  water  may  then  be  applied  to  other  uses  not 

forseen  at  the  time  the  reservation  was  created.  Third,  the  purpose  of  a 

reservation  might  be  more  flexibly  construed  as  intending  the  Indians  to 

establish  a  viable  economy  on  the  reservation  based  on  agriculture  or  any 

other  feasible  use  of  the  land.  This  would  entitle  the  tribe  to  a  reserved 

water  right  sufficient  to  make  full  use  of  the  land  including  uses  such  as 

industry  and  natural  resource  extraction  which  were  not  forseen  when  the 

reservation  was  created. 
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Recently  the  Supreme  Court  has  begun  to  limit  the  expansive  nature 

143 
of  the  Reserved  Rights  Doctrine.  The  case  of  United  States  v.  New  Mexico 

held  that,  at  least  for  non-Indian  federal  reservations,  the  amount  of  water 

reserved  was  only  that  quantity  sufficient  to  fulfill  the  primary  purpose 

of  the  reservation.  The  Court  refused  to  find  that  waters  had  been  reserved 

for  secondary  or  supplemental  purposes. 

United  States  v.  New  Mexico    dealt  with  the  implied  reservation  of 

waters  in  the  Gila  National  Forest  in  New  Mexico,  The  Winters  Doctrine, 

which  initially  applied  to  Indian  reservations  had  previously  been  expanded 

to  apply  to  all  federal  reserved  lands,  including  national  forests,  national 
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parks,  monuments  and  military  reservations.    During  a  general  adjudication 

of  the  waters  of  the  Rio  Mimbres  River,  the  United  States  asserted  its 
reserved  right  to  waters  of  the  Rio  Mimbres  for  use  in  the  Gila  National 
Forest.  The  United  States  claimed  that  sufficient  water  had  been  impliedly 
reserved  to  preserve  the  timber  in  the  forest,  secure  favorable  water  flows 
and  for  "minimum  instream  flows  for  aesthetic,  recreational  and  fish-preser- 
vation purposes." 

The  Gila  National  Forest  was  reserved  in  1899  under  provisions  of  the 
Organic  Act  of  1897  which  "intended  national  forests  to  be  reserved  for 
only  two  purposes  -  to  conserve  the  water  flows  and  to  furnish  a  continuous 
supply  of  timber  for  the  people."    The  United  States'  claim  to  water 

for  instream  uses  for  aesthetic,  recreational  and  fish  purposes  was  based 
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in  part  on  language  in  the  Multiple  Use  Management  Act  of  1960.    The 

Multiple  Use  Act  broadened  the  purposes  for  which  National  Forests  were  to 

be  managed  to  include  "outdoor  recreation,  range,  timber,  watershed  and 
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wildlife  and  fish  purposes."    However,  the  United  States  Supreme  Court 

agreed  with  the  Supreme  Court  of  New  Mexico  -  "(t)he  Multiple-Use  Sustained  - 

Yield  Act  of  1960  does  not  have  a  retroactive  effective  nor  can  it  broaden 

the  purposes  for  which  the  Gila  National  Forest  was  established  under  the 
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Organic  Act  of  1897."    Continuing,  the  Supreme  Court  stated  - 
"(w)hile  we  conclude  that  the  Multiple-Use  Sustained  Yield  Act  of  1960 
was  intended  to  broaden  the  purposes  for  which  national  forests  had 
been  previously  administered,  we  agree  that  Congress  did  not  intend 

1  CI 

to  thereby  expand  the  reserved  rights  of  the  United  States.' 

In  this  case,  the  Supreme  Court  restricted  the  reserved  water 
rights  to  only  those  purposes  set  out  in  the  legislation  creating  the 
reservation.  It  allowed  reserved  rights  only  for  those  purposes  con- 
templated at  the  time  the  reservation  was  created.  While  New  Mexico  deals 
with  a  non-Indian  reservation,  it  is  reasonable  that  this  restrictive 
interpretation  may  be  expanded  to  lands  reserved  for  Indians.  Each  bit 

in  the  development  of  the  Winters  Doctrine  has  eventually  been  expanded 
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to  similarly  treat  all  federal  reservations,  both  Indian  and  non-Indian. 

If  such  a  view  of  reserved  rights  is  applied  to  Indian  reservations  it 
seems  likely  that  reserved  waters  will  not  be  available  for  coal  development 
or  other  uses  not  contemplated  when  the  reservation  was  established.  While 
extending  the  logic  of  New  Mexico  may  lead  to  a  conclusion  that  Indian  re- 
served rights  be  limited  to  the  purposes  originally  contemplated,  such  a 
result  is  far  from  certain.  More  than  one  commentator  has  questioned  the 
precendential  effect  of  New  Mexico. 

Throughout  the  West,  United  States  v.  New  Mexico, 
will  be  read,  along  with  California  v.  United  States^ 
as  a  major  victory  for  state  control  of  western  waters. 
On  one  level,  this  reading  is  right  and  the  cases  are 
a  welcome  relief  from  the  Supreme  Court's  simplistic 
preference  for  federal  control  of  water  resources  de- 
velopment. Nevertheless,  advocates  of  state  control 
can  take  little  heart  from  New  Mexico  because  the  case 
is  too  flawed  and  hence  unstable  to  have  a  long  term 
influence.  It  is  unlikely  that  the  Supreme  Court  will 
reverse  itself  on  the  narrow  issue  of  the  effect  of  the 
1891  and  1897  acts,  but  it  is  by  no  means  certain  that 
the  broad  dicta  and  attitudes  which  run  through  the 
opinion  will  prove  a  reliable  guide  to  future  reserved 
rights  controversies. ^^^ 
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Currently  pending  in  Montana  are  several  related  cases  which  deal 
with  Indian  reserved  water  rights  for  industrial  and  energy  development. 

The  Northern  Cheyenne  Tribe  has  filed  a  suit  in  federal  court  seeking 
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adjudication  of  their  water  rights  on  the  Tongue  River.     In  a  closely 

associated  case  the  United  States  filed  suit  in  its  fiduciary  capacity 

for  the  Northern  Cheyenne  and  Crow  Indians  and  in  its  own  right  to  de- 
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termine  water  rights  in  the  Tongue  River  and  Rosebud  Creek.     In  both 

actions  the  tribes  and/or  the  United  States  assert  priority  as  of  the 

date  of  the  treaties  and  executive  orders  establishing  the  reservations. 

The  Tribes  claim  all  waters  which  were  unappropriated  at  the  time  of  the 

treaties  and  executive  orders  "which  are  or  will  become  reasonably 

necessary  for  the  present  and  future  needs  of  the  Indians  in  fulfillment 

of  the  purposes  for  which  the  reservation  was  created.  Such  purposes 

include  municipal  and  domestic  use,  irrigation  and  stock  watering  and 

1^6 
full  utilization  of  the  reservation  and  its  resources  .    .    .   "  ^ 

The  Tribes  also  assert  an  aboriginal  right  to  the  waters  in,  on  and 
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adjacent  to  the  reservation.    Aboriginal  rights  stem  from  the  Tribes  use 

of  the  water  from  time  immemorial.  The  Tribal  Council  of  the  Northern 

Cheyenne  Reservation  formally  adopted  a  resolution  claiming: 

...the  first,  paramount  and  aboriginal  right  ...  to 
the  appropriation,  use  and  storage  of  all  .  .  .  waters 
(on  or  under  the  reservation)  for  the  purpose  of  the 
use  of  said  waters  including,  but  not  limited  to  domestic 
use,  irrigation,  manufacturing,  development  of  natural 
resources  and  development  of  recreation  projects  and 
other  facilities.!^" 

While  actual  coal  mining  and  power  plant  projects  are  not  directly  involved 

in  these  cases,  it  is  clear  that  the  specter  of  energy  development  prompted 

the  suits.  The  results  in  these  cases  are  anxiously  awaited.  They  will  be 

landmark  decisions. 

Important  to  the  resolution  of  both  Indian  and  non- Indian  reserved  rights 
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is  the  McCarran  Amendment  passed  in  1950.    This  act  waived  the  soverign 

immunity  of  the  United  States  for  purposes  of  adjudication  of  federal 
water  rights.  Subsequent  decisions  interpreted  tht;  McCarran  Amendment  to 
allow  the  United  States  to  be  joined  in  an  action,  involving  federal  non- 
Indian  reserved  rights.    Before  the  landmark  decision  in  Eagle  County 
in  1971  the  United  States  could  only  be  joined  if  1)  there  had  first  been  a 
complete  adjudication  of  the  stream,  and  2)  the  federal  rights  sought  to 
be  determined  were  acquired  under  state  law.  The  second  requirement  in- 
cluded reserved  rights  since  they  are  exempt  from  state  law.  Soon  after 
Eagle  County,  the  Supreme  Court  held  that  the  McCarran  Amendment  allowed 

adjudication  of  Indian  reserved  rights  and  that  state  courts  had  concurrent 

1  c  1 
jurisdictions  with  the  federal  courts  to  hear  such  cases.    These  develop- 
ments are  necessary  so  that  federal  reserved  rights  can  be  quantified. 

The  Reserved  Rights  Doctrine  is  a  major  obstacle  to  formulation  of  a 
State  Water  Plan  for  several  reasons.  Reserved  rights  need  not  comply  with 
state  law.  The  state  has  been  nearly  powerless  to  regulate  use  of  those 
waters.  The  jurisdiction  gained  by  the  state  courts  under  the  McCarran 
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Amendment  is  the  only  control  the  state  has  over  reserved  rights. 

The  priority  of  reserved  rights  also  causes  problems.  Reserved  water 
rights  have  priority  dating  from  the  date  the  land  was  reserved.  Whether 
the  water  has  actually  been  put  to  beneficial  use  is  unimportant.  The 
right  cannot  be  lost  through  disuse  and  may  be  asserted  at  any  time.  Since 
most  of  the  reservations  were  created  prior  to  the  turn  of  the  century  the 
reserved  water  rights  accompanying  them  are  quite  senior. 

The  most  difficult  problem  regarding  the  implications  of  reserved 
rights  on  a  State  Water  Plan  lies  in  quantification.  The  amount  of  water 
reserved  with  each  reservation  is  unascertained.  The  process  of  quantifica- 
tion involves  several  steps.  First,  the  purpose  of  the  reservation  must  be 
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determined.  Especially  in  the  instance  of  Indian  reservations  it  is 
difficult  to  determine  the  purpose.  In  light  of  New  Mexico,  the  Supreme 
Court  is  apt  to  interpret  the  purpose  narrowly,  but  it  is  a  tenable 
argument  that  the  Indian  reservations  were  created  to  allow  the  Tribe  to 
make  a  living,  which  could  include  energy  development.  Then,  once  the 
purpose  has  been  determined  the  amount  of  water  necessary  to  fulfill  that 
purpose  must  be  quantified.  Where  the  purpose  of  the  reservation  is 
agricultural,  the  quantity  of  water  reserved  has  been  based  on  the  number 
of  irrigable  acres  contained  on  the  reservation.  If  the  purpose  is 
non-agricultural,  standards  have  yet  to  be  established  for  quantity. 

The  most  damaging  aspect  about  the  unquantified  reserved  rights  is 
the  uncertainty  it  creates.  That  uncertainty  translates  into  risk  for 
ranchers,  farmers  and  other  water  users.  Water  which  is  subject  to  future 
use  on  reserved  lands  cannot  be  safely  relied  upon.  The  resulting  uncertain- 
ty discourages  long  term  investment  and  makes  it  difficult  to  acquire  capital 
The  uncertainty  favors  inefficient  short  term  investment  so  that  the  loss 
will  not  be  so  great  if  the  reserved  rights  are  exercised. 

At  present,  if  the  exercise  of  federal  reserved  rights  causes  any 

holders  of  state  water  permits  to  lose  their  water  there  is  no  recourse. 

No  damages  or  compensation  will  be  paid.  Unless  a  water  user  has  a  priority 

more  senior  than  the  date  of  the  reservation,  he  loses.  Numerous  pieces 

of  legislation  have  been  proposed  which  would  provide  compensation  but  none 

have  been  adopted.  Some  legislation  in  this  area  is  needed  but  as  the 

General  Counsel  to  the  State  Engineer's  Office  in  New  Mexico  stated: 

A  legislative  solution  to  the  problem  is  attractive. 

However,  I  think  that  something  is  to  be  learned  from 

the  repeated  failure  of  the  Congress  to  make  any  progress. 

It  may  be  that  the  courts  will  have  to  shorten  the 

distance  between  the  competing  federal  and  state  interests 

before  there's  a  chance  of  passing  any  meaningful  legis- 
lation.163 
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The  State  Water  Plan  should  address  the  problems  enumerated  in  this 
section.  Of  course,  Montana  cannot  unilaterally  design  a  solution  to  the 
conflict  with  federal  reserved  rights  but  the  State  Water  Plan  should  call  | 
for  quantification  of  federal  reserved  rights  and  compensation  to  individ- 
uals who  may  lose  water  rights  perfected  under  state  law. 
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FEDERAL  WATER  PROJECTS:  RECLAMATION  LAW 

The  history  of  cooperation  between  states  and  the  federal  government 
has,  until  recent  times,  been  smooth.  The  states  have  been  anxious  to 
have  the  federal  monies  to  develop  their  water  resources  and  therefore  have 
been  accomodating  rather  than  assertive  in  their  positions.  In  fact,  it 

was  nearly  half  a  century  after  the  enactment  of  the  Reclamation  Act  before 
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the  state-federal  aspects  of  the  law  were  litigated.    Until  at  least 

1950,  the  federal  government  voluntarily  sought  water  rights  under  the 

appropriate  state  provisions  and  the  states  automatically  granted  the 

federal  permits. 

Most  of  the  present  controversy  focuses  on  the  provisions  of  §8  of 

1  fi^ 
the  Reclamation  Act  of  1902.     Its  general  tenor  and  indeed  sometimes 

exact  language  has  been  incorporated  into  nearly  all  legislation  authori- 
zing the  construction  of  federal  projects.    Section  8  defines  the 
relationship  of  state  and  federal  interests.  It  recognizes  and  preserves 
states  authority  over  water.  Under  §8,  the  Secretary  of  the  Interior  is 
required  to  "proceed  in  conformity"  with  state  laws  in  carrying  out  federal 
water  projects.  The  full  text  of  §8  is  reproduced  in  a  footnote. 

The  first  case  involving  a  federal  project  to  deal  with  §8  was  United 
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States  V.  Gerlach  Livestock  Co.     In  that  case,  landowners  downstream  of 
the  Friant  dam  in  California  sought  compensation  for  loss  of  some  of  their 
riparian  rights.  After  construction  of  the  dam  their  lands  were  no  longer 
flooded  and  enriched  by  the  spring  floods.  The  United  States  defended  that 
the  dam  was  constructed  under  the  navigation  power  and  that  the  damage  was 
thus  non-compensable.  As  mentioned  earlier,  if  a  federal  project  bears  some 
positive  relation  to  navigation  then  the  government  need  not  compensate 
owners  for  loss  of  riparian  rights.  The  theory  of  this  navigation  servitude 
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is  that  the  United  States  holds  an  easement  over  all  properties  which 
might  affect  or  be  affected  by  navigation. 

The  rights  for  which  the  plaintiffs  sought  compensation  were  re- 
cognized under  state  law.  The  Court  held  that  the  federal  government  had 
constructed  the  dam  mainly  for  reclamation,  not  navigation  and  therefore 
compensation  must  be  paid  for  the  plaintiffs'  lost  property  interests. ^^^ 
The  Court  required  that  state  law  be  used  to  define  what  constituted  a 
compensable  property  interest  and  that  such  interests  could  only  be  taken 
under  the  power  of  eminent  domain. ■^''^ 

^"  Ivanhoe  Irrigation  District  v.  McCracken^^^  §5  of  the  Reclamation 
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Act,    which  limited  a  landowner's  use  of  federal  project  waters  to  160 

acres,  was  challenged.  The  plaintiff  argued  that  §8  required  state  law 

to  control  distribution  of  the  waters  and  that  under  California  water 

law  he  was  entitled  to  more  water  for  his  land.  The  Court  held  that  the 

general  provisions  of  §8  did  net  override  the  specific  directives  of  §5.^^^ 

The  opinion  contained,  as  dicta,  language  that  a  state  could  not  impose 

conditions  on  federal  distribution  of  water. "^'^'^ 

More  California  litigation  continued  to  erode  the  effect  of  §8.  The 

City  of  Fresno  sought  to  enjoin  the  federal  government  from  filling  the 

Friant  Dam.     Impoundment  of  the  water  would  threaten  the  city's  water 

supply.  Fresno  claimed  that  §8  required  that  the  California  state  law 

giving  priority  to  municipal  uses  be  respected.  The  Supreme  Court  disagreed: 

Section  8  does  not  mean  that  state  law  may  operate 
to  prevent  the  United  States  from  exercising  the 
power  of  eminent  domain  to  acquire  the  water  rights 
of  others.  This  was  settled  in  Ivanhoe  Irrigation 
District  v.  McCracken.  Rather,  the  effect  of 
section  8  in  such  a  case  is  to  leave  to  state  law 
the  definition  of  the  property  interests,  if  any,  for 
which  compensation  must  be  paid.^'^ 

The  decision  in  Fresno  secured  the  proprietary  theory,  which  relegates 
state  law  to  the  narrow  role  of  determining  whether  a  certain  water  right 
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is  a  property  interest. 

Arizona  v.  California,    discussed  above  for  its  interstate  aspects, 
also  contributes  to  the  definition  of  §8.  The  Boulder  Canyon  Project  Act 

incorporated  §8  by  reference  in  §14.     In  addition,  §18  had  similar 

179 
language  preserving  the  states'  authority.    The  federal  government 

claimed  not  only  the  right  to  apportion  the  waters  of  the  Colorado  River 

among  the  states  but  also  the  authority  to  distribute  the  water  within 

each  state.  This  claim  was  based  on  §5  which  authorized  the  Secretary 

1  on 

to  make  contracts  with  individual  water  users.     In  reasoning  similar  to 
that  employed  in  Ivanhoe,  the  Supreme  Court  found  that  the  more  specific 
provisions  of  §5  overrode  the  general  reservation  of  state  authority 
contained  in  §§14  and  18.  State  law  would  be  applied  only  as  far  as  it 
was  not  inconsistent  with  the  federal  legislation.  Again,  state  law 
was  limited  to  defining  compensable  property  interests. 

The  most  recent  case,  and  a  departure  from  the  trend,  is  California  v. 
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United  States.    This  litigation  involved  the  New  Melones  dam  in 
California  which  was  authorized  by  the  Flood  Control  Acts  of  1944  and  1962. 
The  dam  would  flood  thirteen  miles  of  the  Stanislaus  River  southeast  of 
Sacramento,  including  a  stretch  of  white  water  important  for  its  recreational 
value.  The  California  Water  Resources  Control  Board  (CWRCB)  approved  the 
application  of  the  Bureau  of  Reclamation  for  the  unappropriated  waters  in 
the  river,  however,  the  CWRCB  found  that  no  plan  for  use  of  the  waters  had 
been  developed  and  that  the  Bureau  of  Reclamation  had  no  firm  Committments 
from  water  users.  Therefore,  approval  was  given  subject  to  twenty-five 
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conditions.    The  most  important  of  the  conditions  prohibited  impounding 
any  of  the  water  until  a  specific  plan  for  the  use  of  the  water  was  formula- 
ted. 

The  United  States  sought  relief  in  federal  District  Court.    The 
federal  government  argued  that  it  need  not  apply  for  a  state  water  permit. 
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but  if  in  the  interest  of  comity  the  government  did  apply,  then 
California  was  required  to  approve  the  request  as  long  as  unappropriated 
water  was  available.  The  State  of  California  maintained  that  it  could 
impose  any  necessary  conditions  on  the  government's  application  as  long 
as  they  were  not  inconsistent  with  congressional  directives.  The  District 
Court  granted  summary  judgment  in  favor  of  the  United  States,  holding  that 
the  federal  government  must  make  an  application  for  a  permit  but  as  long 
as  unappropriated  water  was  available,  California  could  not  deny  or  condi- 
tion the  permit. -^^^  The  Court  of  Appeals  affirmed  that  decision. ^^^ 

The  Supreme  Court  reversed,  holding  that  a  State  may  impose  conditions 
on  a  federal  project  as  long  as  those  conditions  are  not  inconsistent  with 
Congressional  di recti ves."^^^  Since  the  lower  courts  did  not  reach  the 
question  of  whether  an  inconsistency  existed,  the  case  was  remanded  for 
findings  on  that  point. 

The  Court  based  its  holding  mostly  on  legislative  history  of  the  1902 
Reclamation  Act.  The  debate  in  Congress  made  clear  the  intent  that  state 
law  control  both  the  appropriation  of  water  rights  in  federal  projects  and 
the  distribution  of  the  water. 

The  holding  in  California  v.  United  States ^^^  will  undoubtedly  give 
the  state  a  more  central  role  in  the  planning  and  operation  of  federal  pro- 
jects, however,  it  is  important  to  remember  that  the  decision  results  from 
an  interpretation  of  Congressional  intent  not  power.  In  the  dissent. 
Justice  White  notes,  "(0)f  course,  the  matter  is  purely  statutory  and  Congress 
could  easily  put  an  end  to  our  feuding  .  .  ."^^^  Congress  could  at  any 
time  choose  to  further  exercise  the  power  it  has  or  to  restrict  or  terminate 
the  policy  of  deference  to  state  law.  State  interests  which  conflict  with 
federal  purposes  will  not  be  respected.  For  these  reasons  it  is  important 
for  the  States  to  consider  methods  which  may  protect  against  or  control  the 
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federal  power  rather  than  dealing  only  with  the  will  of  Congress  in 
each  individual  statute. 

Since  the  states'  role  in  defining  compensable  property  interests 
is  secure,  the  key  to  projecting  the  State's  water  interests  lies  in 
this  area.  The  State  law  should  define  property  interests  in  water 
rights  as  broadly  as  possible.  This  cannot  prevent  the  exercise  of 
federal  power,  but  it  does  require  that  compensation  be  paid  for  a 
taking  of  those  interests.  Broad  definition  of  property  rights  in 
water  benefits  the  state  in  two  ways.  First,  it  reduces  the  amount  of 
unappropriated  water  available.  Second,  it  assures  that  state  concerns 
will  be  taken  into  account  in  federal  projects  because  a  taking  of  water 
rights  defined  by  state  law  to  be  property  rights  would  require  compen- 
sation. 

The  most  secure  property  right  which  a  state  can  recognize  is  a  duly 

perfected  appropriative  right.  It  cannot  be  taken  except  by  legal  pro- 
lan 
cess.    Montana  has  already  extended  recognition  to  future  and  instream 

191 
uses  through  the  reservation  proces.    As  yet  there  is  no  case  law  con- 
firming that  a  reservation  would  constitute  a  property  right  for  purposes 
of  the  Fifth  Amendment  taking  clause.  As  long  as  the  process  is  not 
utilized  in  an  indiscriminate  fashion  it  appears  that  a  reservation  will 
be  found  to  be  a  property  right.  This  is  discussed  further  in  Section  III. 

The  reservation  process  allows  Montana  to  exert  a  claim  on  the  water. 
If  such  a  claim  is  a  compensable  property  right,  the  State  will  have  great 

leverage  in  dealing  with  the  United  States.  Federal  projects  can  only  be 
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authorized  where  the  benefits  exceed  the  costs.    Thus,  all  proposals 

must  undergo  cost  -  benefit  analysis.  The  cost  of  acquiring  reserved 

water  without  Montana's  consent  may  push  the  cost  higher  than  the  benefit, 

thus  prohibiting  the  project.  Even  if  benefits  still  outweigh  costs  and  the 
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federal  government  proceeds  with  the  project,  the  state  will  have  forced 
the  federal  government  to  pay  for  the  full  cost  of  the  project  and  indir- 
ectly those  who  do  benefit  from  the  project  will  be  forced  to  pay  the  true 

193 
cost  of  the  water  through  higher  rates.     If  Montana's  best  interests  will 

be  served  by  a  federal  project  which  requires  the  use  of  reservation  waters, 

the  reservation  may  be  modified  to  allow  the  federal  government  to  take 
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the  water  cost  free.    Thus,  as  long  as  a  reservation  of  water  can  be 

shown  to  be  a  compensable  property  right,  the  reservation  process  can 
offer  great  leverage  and  flexibility  in  protecting  the  state's  interests. 

It  must  be  noted  that  if  the  United  States  can  justify  the  project 
under  the  navigation  power  then,  under  the  theory  of  the  navigable  servi- 
tude, property  owners  will  not  be  compensated.  The  Court  has  shown  a 
willingness  to  interpret  this  power  quite  broadly.  In  fact,  many  projects 
which  mainly  benefit  irrigation  have  been  allowed  to  use  the  no  compensation 
rule  of  the  navigable  servitude.  It  seems  quite  clear  that  the  navigable 
servitude  should  only  apply  to  that  portion  of  multi-purpose  projects  which 
actually  does  benefit  navigation.  The  court  has  been  willing  to  so 

restrict  the  navigable  servitude  only  where  the  Bureau  of  Reclamation 

195 
Administers  the  project.    This  rule  should  be  extended  to  all  projects 

regardless  of  the  administering  agency. 

The  history  of  federal  water  legislation  clearly  demonstrates  a 

pattern  of  deference  toward  state  law.  However,  Congress  is  vested  with 

near  complete  power  to  regulate  the  use  of  water  within  each  state.  While 

the  tradition  of  Congressional  cooperation  is  comforting,  the  states  need  to 

take  steps  to  assure  their  input  should  that  spirit  of  cooperation  fade. 

Increasing  the  recognition  of  property  rights  in  the  state's  water  may 

protect  Montana's  interests. 
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NON-RESERVED  FEDERAL  RIGHTS 

In  response  to  President  Carter's  1978  water  policy  statement,  the 

Solicitor  General  formulated  an  opinion  outlining  his  position  on  federal 

196 
water  rights.     In  that  opinion  the  theory  of  non-reserved  rights  is 

asserted.  The  opinion  maintains  that  the  federal  government  never  granted 

away  its  right  to  make  use  of  unappropriated  waters  on  public  lands  and 

as  a  result  the  United  States  may  vest  in  itself  water  rights  tn  unappropri- 

197 
ated  waters  independent  of  state  law.    Unfortunately,  in  announcing  this 

position,  the  opinion  seems  to  muddle  the  issues  of  federal  constitutional 
power  and  whether  that  power  has  been  exercised  and  also  the  distinctions 
between  reserved  rights  and  this  new  non-reserved  theory. 

The  Solicitor  explains  that  non-reserved  rights  do  not  derive  from 
any  reservation  of  the  land,  but  instead  are  available  for  any  "congression- 
ally-sanctioned"  purpose  on  federal  lands.  The  right  arises  out  of  appro- 
priation of  the  water  by  the  United  States  and  carries  a  priority  date  as 
of  the  date  of  appropriation.  The  right  may  be  consumptive  or  non-consump- 
tive. Its  extent  is  limited  by  "(t)he  time  of  its  actual  initiation  and  the 
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purpose  and  quantity  of  use." 

The  basis  for  such  a  theory  has  its  origins  in  the  nineteenth  century 

acts  briefly  discussed  in  the  reserved  rights  section  above.  A  brief 

199 
summary  will  be  helpful  here.  The  Act  of  1866  and  its  1870  Amendment 

recognized  the  appropriation  doctrine,  as  it  had  already  developed  in  the 

mining  camps  of  the  West.  The  Desert  Land  Act  of  1877    freed  for 

appropriation  the  water  on  the  public  lands.  The  Act  provided  that: 

...all  surplus  water  over  and  above  such  actual 
appropriation  and  use  together  with  the  water  of 
all  lakes,  rivers,  and  other  sources  of  supply  upon 
the  public  lands  and  not  navigable,  shall  remain  and 
be  held  free  for  the  appropriation  and  use  of  the 
public  for  irrigation,  mining  and  manufacturing 
purposes  subject  to  existing  rights. 201 
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The  solicitors  opinion  interprets  the  Desert  Land  Act  to  mean  that 
only  the  amount  of  water  actually  appropriated  after  the  Desert  Land 
Act  from  streams  on  the  public  lands  was  severed  from  the  land.  He 

argues  that  the  federal  government  retained  a  proprietary  interest 

202 
to  any  waters  not  appropriated  under  state  law.    Thus,  in  putting 

those  waters  to  use,  the  opinion  continues,  the  federal  government 

need  not  comply  with  state  law. 

This  does  not  seem  to  square  with  the  case  law.  In  California  Oregon 

Power  Co.  v.  Beaver  Portland  Cement  the  Supreme  Court  interpreted  the 

provisions  of  the  Desert  Land  Act: 

If  this  language  is  to  be  given  its  natural 
meaning  ...  it  effected  a  severance  of  all 
waters  upon  the  public  domain,  not  theretofore 
appropriated,  from  the  land  itself. ^^^ 

This  severance  of  the  water  from  the  land  freed  the  water  for  appropriation 

under  the  laws  of  the  state.    The  Desert  Land  Act  kept  the  United  States 

out  of  the  business  of  water  regulation,  leaving  water  law  and  its  appli- 
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cation  to  the  states. 

one 

The  recent  cases  of  United  States  v.  New  Mexico    and  California  v. 
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United  States    illustrate  the  proper  role  of  the  states  in  water  regula- 
tion. In  California  the  Court  referred  to  United  States  v.  Rio  Grande  Dam 
&  Irrigation  Co.    and  noted  that  there  are  only  two  limitations  to  a 
state's  exclusive  control  of  its  streams  -  reserved  rights  and  the  naviga- 
tion servitude.  Except  in  these  two  instances  "the  state  has  total  authority 

209 
over  its  internal  waters."     In  New  Mexico  the  Court  found  that  the  United 

States  had  reserved  water  for  the  Gila  National  Forest  to  fulfill  the  speci- 
fic purposes  of  that  reservation  but  "(W)here  water  is  only  valuable  for  a 
secondary  use  of  the  reservation,  however,  there  arises  the  contrary  infer- 
ence that  Congress  intended,  consistent  with  its  other  views,  that  the 
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United  States  would  acquire  water  in  the  same  manner  as  any  other  public 

■  ^        •  ^   ,,210 
or  private  appropnator. 

The  Solicitor  does  cite  New  Mexico  as  support  for  his  theory,  however, 

the  passage  quoted  notes  that  Congress  never  intended  to  relinquish  its 

211 
authority  to  reserve  unappropriated  water.    That  point  is  indisputable, 

but  it  lends  no  support  to  a  theory  of  non-reserved  rights.  The  opinion 

seems  to  further  confuse  reserved  and  non-reserved  rights  when  it  quotes 

Cappaert  v.  United  States  for  the  proposition  that  "(f)ederal  water  rights 

212 
are  not  dependent  upon  state  law  or  state  procedures  ..."    Cappaert 

involved  reserved  rights  in  groundwater  and  the  passage  quoted  must  be 

read  in  context.  It  is  referring  to  federal  reserved  rights,  which  are 

exempt  from  state  law. 

There  can  be  no  argument  to  the  existence  of  federal  power  to  reserve 

waters  or  to  acquire  water  without  compliance  with  state  law.  However,  that 

power  must  be  exercised  in  order  to  be  effective.  This  requires  a  con- 

213 
stitutionally  enacted  statute.    The  solicitor  appears  to  argue  that 

"legislation  enacted  by  Congress  to  accomplish  management  objectives  on 

214 
federal  lands"  is  such  a  statute.    Even  if  that  is  the  case,  though,  by 

215 
the  logic  of  California  v.  United  States    state  water  law  would  be  pre- 
empted only  where  inconsistent  with  the  Congressional  directives.  Insofar 
as  the  state  law  does  not  conflict  with  those  legislative  purposes  the 
federal  government  must  comply  with  state  law.  This  seems  to  be  at  odds 
with  the  solicitor's  opinion  that  the  federal  government  may  vest  rights 
in  itself  "independent  of  substantive  state  law."  The  solicitor  seems 
to  presume  that,  lacking  a  specific  preservation-of-states' -rights  clause, 
the  federal  government  need  not  comply  with  state  law.  Dicta  from  the 
Supreme  Court,  however,  seems  to  presume  that  the  federal  government  must 
comply  with  state  law  except  where  there  is  expression  of  Congressional 
intent  otherwise. 
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There  are  no  cases  directly  on  point.  The  Solicitor  correctly 
states  that  an  opinion  in  this  area  must  be  the  result  of  interpreting 
conflicting  dicta.    Nor  are  there  apt  to  be  many  cases  involving  this 

non-reserved  federal  right  if  the  federal  agencies  cooperate  with  the 

217 
states.    The  Solicitor's  opinion  does  direct  interior  agencies  to 

make  applications  to  the  state  and  conform  with  procedural  law.  The 

effect  of  this  is  uncertain.  Federal  Agencies  conforming  to  state 

water  law,  merely  procedurally  would  not  fit  into  the  appropriative 

water  rights  scheme.  The  system  for  administering  water  rights  could 

not  function  effectively  if  federal  agencies  submitted  applications 

but  were  not  bound  by  permits  or  conditions. 

The  argument  made  by  the  Solicitor  General  that  the  United  States  may 

make  use  of  unappropriated  waters  or  federal  lands  independent  of  state 

law  is  not  strongly  supported.  The  development  of  Western  Water  law  and 

dicta  in  cases  for  over  one  hundred  years  have  supported  the  states  right 

to  control  of  their  streams.  Recently,  the  two  Supreme  Court  cases  United 

PI Q  219 

States  V.  flew  Mexico    and  California  v.  United  States    both  indicate 

that  Congress  has  not  intended  to  exercise  its  constitutional  authority  to 

preempt  state  water  law.  It  seems  unlikely  that  such  a  preemption  could 

be  brought  about  by  anything  less  than  a  clear  expression  of  Congressional 

intent  to  do  so. 
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III.  TOOLS  OF  IMPLEMENTATION 

STATUTORY  PROHIBITION  ON  EXPORTATION  OF  WATER 

Montana  has  already  adopted  several  statutory  tools  for  protecting 
the  state's  water.  This  section  discusses  those  statutory  tools  and 
comments  on  the  position  which  should  be  developed  in  the  State  Water 
Plan. 

Montana  has  a  statutory  provision  which  is  designed  to  preserve  the 

waters  of  the  state  by  prohibiting  exportation  without  consent  from  the 

220 
legislature.    Although  a  suit  has  been  filed  which  among  other  issues, 

challenges  the  constitutionality  of  this  provision,  it  is  unlikely  that 

any  court  decision  will  be  forthcoming  in  the  near  future  which  could 

221 
decide  the  constitutionality  of  the  statute.     If  the  statute  can  be 

found  to  be  a  legitimate  exercise  of  police  power,  then  the  constitutional- 
ity will  be  upheld.  More  likely,  however,  would  be  a  finding  that  the 
statute  interferes  with  interstate  commerce  and  fs.  thus  unconstitutional. 

The  Supreme  Court  has  dealt  with  the  constitutionality  of  similar 

222         223 
statutes  on  New  Jersey    and  Texas.    The  New  Jersey  statute  was 

held  to  be  constitutional  while  the  Texas  statute  was  struck  down.  The 

more  recent  Texas  case  probably  represents  the  current  point  of  view. 

Since  the  New  Jersey  case  was  decided  in  1911,  the  application  of  the 

commerce  clause  has  undergone  tremendous  growth.  This  fact,  more  than 

any  other,  explains  why  the  New  Jersey  statute  was  upheld  and  the 

Texas  statute  was  invalidated  in  1966. 

All  western  states  including  Montana  have  constitutional  provisions 

which  claim  proprietary  ownership  to  the  water  in  the  state.  The 

Montana  Constitution  at  Articla  IX§3(3)  states: 
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All  surface,  underground,  flood  and  atmospheric 
waters  within  the  boundaries  of  the  state  are  the 
property  of  the  state  for  the  use  of  its  people 
and  are  subject  to  appropriation  for  beneficial 
uses  as  provided  by  law. 

In  support  of  the  anti-exportation  statute  it  would  be  argued  that 
since  the  state  holds  the  water  in  trust  for  its  citizens  it  has  a 
duty  to  preserve  the  resource.  In  addition,  if  the  state  does  own  the 
water  then  any  rights  that  others  obtain  can  only  be  gained  by  the  con- 
sent of  the  state.  Under  such  reasoning,  the  state  might  find  that 
appropriation  or  diversion  out  of  state  would  not  be  in  the  public  in- 
terest. The  flaw  in  this  argument  is  that  the  extent  of  the  state's 
powers  to  regulate  are  defined  not  by  what  is  claimed  in  the  state  Con- 
stitution but  rather  by  the  tenth  amendment  of  the  United  States  Consti- 
tution. The  tenth  amendment  does  not  grant  such  expansive  powers  that  a 
state  may  claim  an  exclusive  right  to  her  waters.  The  relationship  with 

the  rest  of  the  Union  requires  that  the  interests  of  sister  states  be 

224 
considered. 

Individual  states  are  allowed  to  regulate  activities  which  have  an 

effect  on  interstate  commerce  as  long  as  that  effect  is  only  incidental 

225 
and  the  matter  regulated  is  primarily  a  matter  of  local  concern. 

It  seems  clear  that  water  must  be  regarded  as  an  article  of  commerce.  The 

court  has  tended  to  treat  natural  resources  as  commercial  commodities 

and  found  that  states  may  not  prohibit  interstate  transportation  of  those 

commodities.    Thus,  it  seems  hard  to  avoid  the  conclusion  that  such  a 

statute  does  affect  interstate  commerce  or  at  least  bear  such  a  close 

and  substantial  relation  to  interstate  commerce  that  it  becomes  a  matter 

227 

of  national  concern. 
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The  purpose  which  an  anti -exportation  statute  addresses  is  definite- 
ly local.  Its  intent  is  to  preserve  and  protect  the  state's  water  resources. 
In  evaluating  whether  the  regulation  of  this  local  concern  unduly  burdens 

interstate  commerce  the  Court  considers  whether  alternative  means  might  be 

228 
just  as  effective  in  achieving  the  intended  purpose.    Montana  statutes 

already  provide  substantial  protection  against  waste  and  depletion  of  the 
state's  water  resources.  Initial  appropriations,  change  of  use  or  diver- 
sion point  and  sale  of  water  right  all  require  approval  of  the  Department 

22Q 
of  Natural  Resources.    Additional  statutes  prohibit  waste  and  provide 

230 
mechanisms  for  limiting  withdrawals  if  necessary.    Montana  law  even 

specifically  excludes  slurry  pipelines  from  being  considered  a  beneficial 

use.^^-^  The  Court  would  most  likely  find  that  the  anti -exportation  statute 

serves  no  purpose  which  is  not  also  achievable  by  alternate  means  which  do 

not  burden  on  interstate  commerce.  The  Supreme  Court  recently  confirmed 

that  the  state  may  not  impose  the  full  costs  of  "conserving"  its  resources 

232 
on  those  outside  the  state. 

It  is  highly  probable  that  if  the  constitutionality  of  the  Montana 

anti-exportation  statute  is  tested  that  the  law  will  be  found  to  constitute 

an  unreasonable  burden  on  and  to  discriminate  against  interstate  commerce. 

The  statute  is  specifically  directed  at  any  out  of  state  uses  of  Montana 

water.  A  more  appropriate  approach  might  be  to  prohibit  those  wasteful  or 

inefficient  uses  of  water  whether  they  be  in  state  or  out  of  state.  The 

fact  that  existing  statutes  do  take  such  an  approach  only  further  confirms 

the  discriminatory  character  of  the  statute.  The  fact  that,  at  least 

technically,  the  statute  is  not  an  outright  prohibition  does  not  help 

233 
legitimize  the  Act  either.     It  also  confirms  the  discriminatory  character 

by  requiring  legislative  approval  only  of  out  of  state  users.  Since  the 

whole  basis  of  the  statute  is  the  out  of  state  character  of  a  proposed  use 

rather  than  the  type  of  use  itself,  the  statute  would  be  unlikely  to  pass 
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a  test  of  it  constitutionality. 

THE  RESERVATION  PROCESS 

The  reservation  of  waters  permitted  by  MCA  85-2-316  has  been  dis- 
cussed at  various  points  throughout  this  paper.  This  section  attempts  to 
assess  the  legal  status  of  those  reservations.  There  is  not  yet  any  case 
law  so  an  examination  of  the  weight  to  be  given  to  a  reservation  ""s  some- 
what conjectural . 

Within  the  State  of  Montana,  a  reservation  is  to  be  considered  of 

equal  right  to  a  duly  perfected  permit  right.  The  reservation  gets  a 

234 
priority  as  of  the  date  the  order  is  adopted  by  the  board.    Potential 

interference  with  reserved  waters  is  a  basis  for  denying  a  later  permit 

235 
the  same  as  if  it  were  interference  with  a  prior  permit  right.    Although 

a  reservation  of  water  is  distinctly  different  from  a  permit  right,  it  is 

accorded  equal  status  in  Montana. 

Outside  the  state  the  effect  of  a  reservation  is  not  so  clear.  As 
discussed  earlier  in  the  section  on  interstate  allocation,  crossing  the 
state  boundary  results  in  a  softening  of  strict  appropriative  water  laws. 
The  Court  has  used  the  appropriation  doctrine  and  accompanying  priority 
dates  as  a  "guiding  principle"  but  has  refused  to  be  bound  by  strict 
priority  in  allocating  interstate  waters.  In  equitable  apportionment  the 
key  factor  becomes  not  priority  dates  but  instead  "established  uses."  It 
is  important  to  decide  whether  a  reservation  might  be  considered  to  be 
an  "established  use."  The  answer  seems  to  be  a  resounding  -  "maybe". 

The  crucial  factor  in  determing  whether  a  reservation  is  an  estab- 
lished use  lies  in  the  operation  of  the  reservation  process.  In  all 
likelihood,  if  it  is  administered  judiciously,  a  reservation  of  waters 
will  be  considered  an  established  use  or  at  least  close  to  it.  The 
reservation  process  is  a  mechanism  of  great  flexibility  which  can  be  an 
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effective  planning  tool.  If  a  reservation  reflects  a  legitimate  forsee- 
able  need  and  progress  is  being  made  toward  that  objective  then  the 
reservation  should  be  respected.  However,  inherent  in  the  reservation 
process  is  also  great  potential  for  abuse.  If  the  reservation  process 
is  used  merely  to  stake  a  claim  and  extend  Montana's  rights  over  her 
waters,  the  reservation  process  is  not  likely  to  be  recognized  by  the 
Court.  The  process  must  bear  some  rational  relationship  to  the  develop- 
ment of  the  state's  water  resources  or  it  will  be  considered  a  sham,  as 
well  as  becoming  vulnerable  to  constitutional  attack. 

There  are  pressures  to  prevent  the  process  from  being  abused.  Many 
critics  of  the  process  claim  that  it  really  is  harming  Montana  by  guarantee- 
ing the  flow  to  downstream  neighbors  who  can  then  develop  established  uses 
of  that  water.  That  is  one  effect  of  the  reservation  process.  This 
situation  should  tend  to  keep  reservations  limited  to  legitimate  needs. 
The  pressure  to  limit  reservations  would  seem  to  strengthen  the  argument 
that  reservations  are  established  uses.  The  state  would  be  unwilling 
to  over-reserve,  since  to  do  so  would  actually  benefit  those  states 
downstream.  This  pressure  would  tend  to  preserve  the  legitimacy  of  the 
reservation  process  since  it  would  not  be  in  the  State's  self-interest  to 
use  reservations  of  water  for  improper  purposes. 

The  effect  of  reservations  in  conflicts  with  the  federal  government 
seems  stronger.  As  discussed  earlier,  since  the  role  of  state  law  in 
defining  property  interests  is  secure  the  best  leverage  can  be  gained  in 
dealings  with  the  federal  government  by  defining  those  property  interests 
as  broadly  as  possible.  Montana  law  considers  a  reservation  to  be  of  the 
same  stature  as  a  duly  perfected  permit  right,  so  a  reservation  should  be 
treated  as  a  property  right  also,  as  long  as  the  reservation  process  is 
not  applied  indiscriminately. 


Page  56 

MONTANA'S  STATE  WATER  PLAN:  CONCLUSION 

Through  an  examination  of  the  relevant  case  law  this  paper  has 
examined  the  interstate  and  federal -state  factors  which  should  be 
addressed  by  a  State  Water  Plan.  The  most  obvious  conclusion  that  can  be   ' 
drawn  is  that  there  is  no  simple  way  to  save  Montana  water  for  Mcntanans. 
The  water  cannot  just  be  dammed  up  at  the  border  and  retained  for  use 
within  the  state.  There  is  no  way  to  make  a  claim  to  all  the  state's 
water  which  would  be  effective  against  other  states  and  the  federal 
government. 

In  equitable  apportionment  the  Court  considers  "established  uses" 
and  an  "equality  of  right"  to  the  benefits  of  an  interstate  stream. 
In  compact  negotiations  the  most  effective  bargaining  tool  is  to  have  a 
realistic  appraisal  of  the  states  future  needs  and  plans  for  developing 
that  needed  water.  If  interstate  waters  are  apportioned  by  Congress  then 
effective  representation  and  strong  lobbies  are  our  best  tools. 

In  dealings  with  "the  federal  government  it  must  be  recognized  that 
there  is  little  the  state  can  do  to  counter  federal  power,  however. 
Congress  has  demonstrated  a  tradition  of  protecting  state  control  of 
water.  Hopefully,  strong  political  leadership  can  help  to  maintain 
that  deference  to  state  water  law.  With  or  without  a  favorable  Congress- 
ional attitude  the  state  can  better  its  position  through  continued  and 
increased  recognition  of  property  rights  in  water. 

The  reservation  process  represents  one  of  the  strongest  and  most 
flexible  tools  which  Montana  may  use  to  protect  her  water.  Used  judiciously, 
the  process  will  prove  invaluable  in  protecting  Montana's  water  and  in 
developing  a  State  Water  Plan. 
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None  of  these  areas  suggest  a  simple  way  to  retain  the  state's 
water.  Instead,  they  indicate  that  the  best  protection  for  Montana's 
water  is  a  sound  management  plan.  If  the  extent  of  the  resource  and  the 
future  needs  of  the  state  can  be  accurately  ascertained  a  solid  plan  for 
development  can  be  designed.  A  comprehensive  and  realistic  plan  will 
do  the  most  toward  assuring  that  Montana  has  sufficient  supplies  of 
water  for  her  future  development. 
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Report  on  the  Status  of  Undetermined  Federal   and   Indian  Reserved  Water 
Rights,   Appendix  V. 

164.  United  States  v.   Gerlach  Livestock  Co.,   339  U.S.   725   (1950). 

165.  43   U.S.C.   §  333   (1970). 

166.  E.g.,  Federal  Power  Act,  41  Stat,  1077,  16  U.S.C.  821  (1970),  Boulder 
Canyon  Project  Act,  45  Stat.  1057,  43  U.S.C.  617  (1970). 

167.  Nothing  in  this  Act  shall  be  construed  as  affecting  or  intended  to 
affect  or  to  in  any  way  interfere  with  the  laws  of  any  State  or  Territory 
relating  to  the  control,  appropriation,  use  or  distribution  of  water 
used  in  irrigation,  or  any  vested  rights  acquired  thereunder,  and  the 
Secretary  of  the  Interior,  in  carrying  out  the  provisions  of  this  Act, 
shall  proceed  in  conformity  with  such  laws,  and  nothing  herein  shall  in 
any  way  affect  any  right  of  any  state  or  of  the  Federal  Government  or 

of  any  landowner,  appropriator,  or  user  of  water  in,  to,  or  from  any 
interstate  stream  or  the  waters  thereof:  Provided,  that  the  right  to 
the  use  of  water  acquired  under  the  provisions  of  this  Act  shall  be 
appurtenant  to  the  land  irrigated,  and  beneficial  use  shall  be  the 
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basis,  the  measure  and  the  limit  of  the  right.  43  U.S.C.  §  383  (1970). 

168.  339  U.S.  728  (1950). 

169.  jd^,  at  737. 

170.  Id^,  at  739. 

171  .  357  U.S.  275  (1958). 

172.  43  U.S.C.  §  431  (1970). 

173.  357  U.S.  275,  292  (1958). 

174.  Id^,   at  295. 

175.  City  of  Fresno  v.  California.  372  U.S.  627  (1963). 

176.  jd^,  at  630. 

177.  373  U.S.  546  (1963). 

178.  43  U.S.C.  §  617m  (1970). 

179.  43  U.S.C.  §  617q  (1970). 

180.  43  U.S.C.  §  61 7d  (1970).  See  discussion  supra,  in  section  dealing  with 
Congressional  Apportionment.  Section  5  was  the  exclusive  method  for 
obtaining  water  from  the  project. 

181.  438  U.S.  645  (1978). 

182.  58  Stat.  901  (1944),  76  Stat.  1191  (1962). 

183.  California  Water  Resources  Control  Board,  decision  No.  1422  (April  1973). 

184.  United  States  v.  California,  403  F.  Supp.  874  (E.D.  Cal .  1975). 

185.  Id^,   at  901-902. 

186.  California  v.    United  States,   558  F2d  1347   (1977). 

187.  California  v.    United  States,  438  U.S.   654   (1978). 

188.  Id^ 

189.  Ld^,   at  695 

190.  Ones  Livestock  Co.  v.  Warren,  103  M  284,  62P2d  206  (1936). 

191.  MCA  85-2-316  (1979). 

192.  32  U.S.C.  §  485h  (1970).  A  Congressional  directive  can  of  course  override 
this  section. 

193.  43  U.S.C.  485-485h  (1970)  requires  that  charges  made  for  project  water 
repay  the  costs  of  the  project. 
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194.  MCA  85-2-316   (10)    (1979). 

195.  United  States  v.  Gerlach  Livestock  Co.,   339  U.S.    725   (1950). 

196.  Solicitor's  Opinion  No.   M-36914,   U.S.   Dept.   of   Interior  (June  25, 
1979)    (hereinafter  cited  as  Solicitor's  Opinion). 

197.  Solicitor's  Opinion  at  9-11. 

198.  16^,  at  15. 

199.  14  Stat.  253  (1866),  as  amended,  16  Stat.  218  (1870),  43  U.S.C. 
§  661  (1970). 

200.  19  Stat.  377  (1877),  43  U.S.C.  321  et.  seq.  (1970). 

201 .  Id^,   321 . 

202.  Solicitor's  Opinion  at  16. 

203.  295  U.S.   142  at  158   (1935). 

204.  Kansas  v.   Colorado,   206   U.S.   46,   94   (1907). 

205.  See,   Wyoming  v.   Colorado,   259  U.S.   419,   465   (1922),   California   v.   United 
States,   438  U.S.   645   (1978). 

206.  438   U.S.   696   (1978). 

207.  438  U.S.   645   (1978). 

208.  174   U.S.   690   (1899). 

209.  438  U.S.   645,   662   (1978). 

210.  438  U.S.   696,   702   (1978). 

211.  Solicitor's  Opinion  at  9. 

212.  Cappaert  y.   United  States  426  U.S.   128,   134   (1976)  cited  in 
Solicitor's  Opinion  at  17. 

213.  Solicitor's  Opinion  at  16  quotes  The  National   Water  Commission: 
"Federal   Agencies   (can  make)   some  water  uses  that  neither  comply    with 
State  law  nor  can  be  justified  under  the  reservation  doctrine.     The 
power  of  Federal   Agencies  to  make  such  uses  cannot  be  denied  under  the 
Supremacy  Clause,   if  the  water  has  been  taken  through  the  exercise  of 
constitutional   power"   (emphasis  added). 

214.  Solicitor's  Opinion  at  15-17. 

215.  438   U.S.   645   (1978). 

216.  Solicitor's  Opinion  at  9. 

217.  Two  suits  were  filed  in  March  1980,   in  Nevada  and  Wyoming,   the  Nevada 
case     was  subsequently  withdrawn. 
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218.  438  U.S.  645  (1978). 

219.  438  U.S.  695  (1978). 

220.  M.C.A.  85-1-121  (1979).  The  statute  provides:  Out-of-state  use  of 
water.  None  of  the  waters  in  the  State  of  Montana  shall  ever  be 
appropriated,  diverted,  impounded,  or  otherwise  restrained  or  controlled 
while  within  the  state  for  use  outside  the  boundaries  thereof,  except 
pursuant  to  a  petition  to  and  an  act  of  the  legislature  of  the  State 

of  Montana  permitting  such  action. 

221 .  Intake  Water  Co.  v.  Yellowstone  River  Compact  Commission  and  the 
Attorney  General  of  the  State  of  Montana,  Civil  Docket  No.  1184 
(D.  Mont.)  The  Intake  case  has  been  indefinitely  postponed. 

222.  Hudson  County  Water  Co.  v.  McCartey  209  U.S.  349  (1908).  The  statute 
in  this  case  provided:  It  shall  be  unlawful  for  any  person  or 
corporation  to  transport  or  carry,  through  pipes,  conduits,  ditches  or 
canals,  the  waters  of  any  fresh  water  lake,  pond,  brook,  creek,  river 
or  stream  of  this  state  into  any  other  state,  for  use  therein. 

223.  Altus  v.  Carr,  255  F.  Supp.  828  (W.D.  Tex.  1966),  Aff'd  per  curiam. 
385  U.S.  35  (1966).  The  statute  in  this  case  provided:  No  one 
shall  withdraw  water  from  any  underground  source  in  this  state  for 
use  in  any  other  state  by  drilling  a  well  in  Texas  and  transporting 
the  water  outside  the  boundaries  of  this  state  unless  the  same  be 
specifically  authorized  by  an  Act  of  the  Texas  legislature  and  thereafter 
approved  by  it. 

224.  See,  Trelease,  Federal  Limitations  on  State  Water  Law,  10  BUFFALO 
1.  rev  399  (1961),  Clark,  supra,  n.  110  at  102. 

225.  Carter  v.  Carter  Coal  Co.,  298  U.S.  238  (1936). 

226.  West  V.  Kansas  Natural  Gas  Co.,  221  U.S.  229  (1911),  Foster-Fountain 
Packing  Co.  v.  Haydel ,  278  U.S.  1  (1928),  Altus  v.  Carr,  255  F. 
Supp  828  (W.D.  Tex.  1966),  Aff d  per  curiam,  385  U.S.  35  (1966). 

227.  See,  NLRB  v.  Jones  &  Laughlin  Steel  Co.  301  U.S.  1  (1937). 

228.  Pike  v.  Bruce  Church,  397  U.S.  137,  142  (1970). 

229.  M.C.A.  85-2-201  et.  seq.  (1979). 

230.  Id. 


231.  M.C.A.  85-2-102(2).  The  statute  provides,  in  pertinent  part,  "A  use 
of  slurry  to  export  coal  from  Montana  is  not  a  beneficial  use." 

232.  Huqes  v.  Oklahoma,  99  A.  Ct.  1727,  1737  (1979). 

233.  The  statute  prohibits  exportation  without  consent  of  the  legislature. 

234.  M.C.A.  85-2-316(6)  (1979). 

235.  M.C.A.  85-2-311(5),  M.C.A.  85-2-316(5)  (1979). 
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